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LEGAL ASPECTS OF THE JAPANESE PRONOUNCEMENT IN 
RELATION TO CHINA 


By CHarLes CHENEY Hyper 


Hamilton Fish Professor of International Law and Diplomacy, 
Columbia University 


In April, 1934, Mr. Eiji Amau, understood to be the official spokesman of 
the Japanese Foreign Office, made public a statement of which, according to 
the New York Times of April 21, the following is said to be an authentic 
translation: 


Owing to the special position of Japan in her relations with China, 
her view and attitude respecting matters that concern China may not 
agree at every point with those of foreign nations, but it must be realized 
that Japan is called upon to exert the utmost effort in carrying out her 
mission and fulfilling her special responsibilities in Eastern Asia. 

Japan has been compelled to withdraw from the League of Nations 
because of failure to agree in opinions on the fundamental principles of 
preserving peace in Eastern Asia. Although Japan’s attitude toward 
China may, at times, differ from that of foreign countries, such a differ- 
ence cannot be evaded, owing to Japan’s position and mission. 

It goes without saying that Japan at all times is endeavoring to 
maintain and promote friendly relations with foreign nations, but at the 
same time we consider it only natural that to keep peace and order in 
Eastern Asia we must even act alone on our own responsibility, and it is 
our duty todo so. At the same time there is no country but China that 
is in a position to share with Japan the responsibility for the maintenance 
of peace in Eastern Asia. 

Accordingly, the unification of China and the preservation of her ter- 
ritorial integrity as well as the restoration of order in that country are 
most ardently desired by Japan. History shows that these can be at- 
tained through no other means than the awakening and the voluntary 
efforts of China herself. 

We oppose, therefore, any attempt on the part of China to avail 
herself of the influence of any other country in order to resist Japan. We 
also oppose any action taken by China calculated to play one Power 
against another. Any joint operations undertaken by foreign Powers, 
even in the name of technical and financial assistance, at this particular 
moment after the Manchurian and Shanghai incidents, are bound to 
acquire political significance. 

Undertakings of such a nature, if carried through to the end, must 
give rise to complications that might eventually necessitate the discussion 
of problems like the division of China, which would be the greatest pos- 
sible misfortune to China and at the same time would have the most 
serious repercussions upon Japan and Eastern Asia. 

Japan, therefore, must object to such undertakings as a matter of 
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principle, although she will not find it necessary to interfere with any 
foreign country’s negotiating individually with China on questions of 
finance or trade as long as such negotiations benefit China and are not 
detrimental to peace in Eastern Asia. 

However, the supplying to China of war planes, the building of air- 
dromes in China and the detailing of military instructors and advisers to 
China, or the contracting of a loan to provide funds for political uses 
would obviously tend to alienate the friendly relations between Japan 
and China and other countries and to disturb the peace and order of East- 
ern Asia. Japan will oppose such projects. 

The foregoing attitude of Japan should be clear from the policies she 
has pursued in the past, but on account of the fact that positive move- 
ments for joint action in China by foreign Powers, under one pretext or 
another, are reported to be on foot, it is deemed not inappropriate to re- 
iterate her policy at this time. 

Shortly thereafter, statements from high and authoritative Japanese 
official sources purported to explain and interpret the statement quoted.! As 
a revelation, however, of conduct on the part of China which Japan asserts 
the right to thwart, it is not understood to have been contradicted. Regard- 
less, therefore, of the terms in which Japanese statesmen describe the contem- 
plated policy, Mr. Amau’s statement is believed to be of utmost concern to 
the world at large. It should be possible, even here in the United States, to 
examine in a judicial spirit the legal aspect of what it involves. In embark- 
ing upon such a task, one must avoid the diverting theme of diplomacy, and 
without venturing to impute particular motives to those controlling the for- 
eign policy of any state, confine the endeavor to an appraisal of facts and of 
legal consequences of them. What follows marks such an attempt. 

The statement announces that the “special position” of Japan in her rela- 
tions with China are productive of a viewpoint and attitude respecting mat- 
ters concerning that country which may not agree at every point with those of 
“foreign nations,” and that Japan is called upon to exert the utmost effort 
in carrying out her mission and fulfilling her special responsibilities in East- 
ern Asia. This is followed by the assertion that in order to keep peace and 
order within that area Japan must even act alone on her own responsibility, 
and that it is her “duty” to do so.2_ Accordingly, it is maintained that there 
is no country but China that is in a position to share with Japan responsibility 
for the maintenance of peace in Eastern Asia. 

The assertion that a state may deem it proper as well as wise to act alone 
on its own responsibility in relation to the conduct of other Powers of other 
continents towards areas and countries in relative proximity to itself finds 
obvious precedent in the conduct of the United States in pursuance of the 


1 See statement attributed to Mr. Saito, Japanese Ambassador at Washington, April 23, 
1934, New York Times, April 24, 1934; address by Ambassador Saito at Chicago, May 21, 
1934, id., May 22, 1934; statement by Mr. Hirota, Japanese Foreign Minister, given to the 
American Embassy at Tokyo, as reported in the New York Times, April 28, 1934. 

? No comment is sought to be made on Mr. Amau’s words touching the relationship of 
his country to the League of Nations. 
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Monroe Doctrine. On grounds of self-defense the United States has for a 
long period asserted the right to oppose the acquisition by any non-American 
Power of any fresh territorial control over American soil by any process.’ 
Moreover, it has done so on its own responsibility, denying any obligation to 
permit the exercise of this assertion of right to be modified or impaired by 
agreement with any Latin-American or other state. A sense of its own de- 
fensive requirements prevents any admission by the United States that such 
an assertion constitutes unreasonable interference with the political inde- 
pendence of an American state, should it desire to transfer territory to a non- 
American Power. If it be contended that the defensive requirements of the 
United States do not invariably appear to forbid such a transfer, the response 
may be anticipated that the restraint upon the political independence of the 
American state wishing to transfer territory has become theoretical or aca- 
demic in character, because no prospective grantee in another continent is 
disposed to seek a transfer of territory in opposition to Washington. Without 
discussing the merits of the North American stand, it suffices to observe that 
it affords in part an interesting replica, at least in point of theory, of the Japa- 
nese argument that has been quoted. Later, the question will present itself 
whether Japan may have, by agreement, lessened her freedom to take a like 
stand in her relations with China. 

Japan lays stress upon her “special position” in her relations with China. 
It will be recalled that through an exchange of notes, November 2, 1917, be- 
tween Secretary Lansing and Viscount Ishii, the Japanese Ambassador on 
special mission to the United States, it was declared that “territorial pro- 
pinquity creates special relations between countries,” and that consequently 
the Government of the United States recognized that Japan had special inter- 
ests in China, particularly in the part to which her possessions were contiguous. 
The two governments denied that they had any purpose “to infringe in any 
way the independence or territorial integrity of China,” and they declared, 
furthermore, that they always adhered to the principle of the so-called “open 
door” or equal opportunity for commerce and industry in China. They de- 
clared, moreover, that they were opposed to the acquisition by any govern- 
ment of any special right or privileges that would affect the independence or 
territorial integrity of China, or that would deny to the subjects or citizens of 
any country the full enjoyment of equal opportunity in the commerce and in- 
dustry of China.* 

The Ishii-Lansing Agreement was terminated through an exchange of 
notes on April 14, 1923, in terms that referred to the notes of 1917 ‘“‘as cancelled 


3“Properly understood, it [the Monroe Doctrine] is opposed ... to the acquisition 
in any manner of the control of additional territory in this hemisphere by any non-American 
Power.”” (Charles E. Hughes, “Observations on the Monroe Doctrine,” this JourNAL, 
Vol. 17 (1923), p. 615.) 

‘United States Treaties, Vol. III, pp. 2720-2722; this Journat, Supplement, Vol. 12 
(1918), p. 1. See also, Mr. Bryan, Secy. of State, to the Japanese Ambassador at Washing- 
ton, March 13, 1915, U. S. For. Rel., 1915, pp. 105, 110. 
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and as of no further force or effect.””"5> Thereafter it ceased to be operative as 
acompact. Nevertheless, the acknowledgment made by the Wilson adminis- 
tration in 1917 touching a fact—that territorial propinquity creates special 
relations between countries, and recognizing that Japan had special interests 
in China, particularly in the part to which her possessions were contiguous, 
had a significance that was not to be measured or limited by the termination 
of the agreement in which it found expression. It put it out of the mouth of 
the United States to assert that Japan lacks a special interest in China, or that 
the invocation of the principle which attributes a special interest to territorial 
propinquity is unreasonable, or that the possession of such an interest is in- 
compatible with the independence of the country in relation to which it is 
asserted. 

The Japanese statement refers to the preservation of the territorial in- 
tegrity of China as well as the restoration of order in that country as objectives 
“most ardently desired by Japan,” and makes announcement that they can 
only be attained through voluntary Chinese effort. It is then contended that 
Japan must “therefore” oppose the attempt on the part of China to avail her- 
self of the influence of any other country in order to resist Japan. It is said 
that Japan opposes also action by China calculated to play one Power against 
another. Again, it is said that joint operations undertaken by foreign Powers, 
even in the name of technical and financial assistance, at such a time as the 
present (after the Manchurian and Shanghai incidents), are bound to acquire 
political significance. Hence, it is maintained that such undertakings must 
give rise to complications that might eventually necessitate discussions of 
problems such as the division of China, a matter of misfortune to that country, 
and productive also of “the most serious repercussions upon Japan and Eastern 
Asia.” It is thus implied that the strengthening in a military sense of China 
by outside Powers spells Chinese resistance to Japan; and the conclusion is 
reached that Japan must on grounds of self-defense resist such a strengthening 
that is bound, in its judgment, to produce such a result. The Japanese con- 
tention in this connection is both explained and elaborated. Thus, it is said 
that interference is not to be anticipated with foreign negotiations in China 
on questions of finance or trade, in so far as they are “not detrimental to peace 
in Eastern Asia.” On the other hand, the supplying to China of war planes, 
the building of airdromes in that country, and the detailing of military in- 
structors and advisers to China, as well as the contracting of loans to provide 
funds for political purposes, would, it is said, “obviously tend to alienate the 
friendly relations between Japan and China and other countries, and to dis- 
turb the peace and order of eastern China.” It is added that “Japan 
will oppose such projects.” It will be observed that the acts on the part of 
China which it is declared that Japan seeks to proscribe are of two kinds, those 
of a political character expressed in efforts to play one Power against another, 


5 United States Treaties, Vol. III, pp. 3825-3826; this Journat, Supplement, Vol. 17 
(1923), p. 137. 
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and those which mark the acquisition of military and perhaps political 
strength. 

The statement generally inspires certain questions of law that are not 
irrelevant. First of all, has a state a right to prevent another that is not under 
its wardship, and whose independence is acknowledged, from strengthening 
its military sinews on the ground that the mere acquisition of such strength 
will render the latter dangerous to the former? Following a war between 
neighboring Powers, the victor, if there be one, may be expected to demand 
that the treaty which registers the terms of peace shall afford security from 
attack otherwise to be anticipated by its former enemy. Nevertheless, the 
achievement of the victor over its antagonist that is productive of a treaty 
yielding security against attack is hardly indicative of what, in times of peace, 
a strong Power may demand of a weaker neighbor, despite anticipated opposi- 
tion from the latter. Political independence is not a fiction. It is regarded 
as the possession of what are in fact the most favored nations, and gives them 
kinship and similarity in freedom from external control. It is true that the 
maintenance of such a status imposes vast burdens upon the state that would 
claim continued enjoyment of it. The price to be paid is always a heavy one. 
A country that demands respect for its political independence is expected to 
possess the power and show the determination to respect its obligations to the 
outside world, and in particular to those states with which it has most frequent 
contacts, economic, geographical or otherwise. Failure in this regard is bound 
to encourage aggrieved states to question its right to continued membership 
in the most favored nation class, and to breed the attempt to demote it in rank. 
The United States itself has made such attempts, employing military force to 
cause a weaker neighbor to accept wardship for a protracted period.® 

The most unsatisfactory aspect of such procedure is the circumstance 
that the country which is compelled by whatsoever process, even in time of 
peace, to accept a treaty that produces its loss of independent status, finds 
itself thereafter without means of denying effectively the validity of what 
has taken place. Thus, the law of nations today seemingly permits an anoma- 
lous situation, in that while proclaiming or acknowledging freedom of an 
independent state from external control, it fails at the same time to shield 
such a member of the international society from the impairment of status if 
an outside state can by any means force it to accept a régime that marks 
subordination and produces wardship. At the present time, there is no means 
whereby the losing state is assured of any impartial consideration or determi- 
nation of the question whether its conduct or its disposition or its weakness as a 
territorial sovereign sufficed to render inequitable or unjust the demand that 


*See treaty between the United States and Haiti of Sept. 16, 1915, United States 
Treaties, Vol. III, p. 2673; this Journat, Supplement, Vol. 10 (1916), p. 234. Also, in this 
connection, Inquiry into Occupation and Administration of Haiti and the Dominican Repub- 
lic, Report of Senate Investigating Committee, S. Doc. No. 794, 67th Cong., 2d Sess., pp. 
335, 355, 393-394. 
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its political independence or most-favored-nation status be given up. These 
considerations press hard upon, and demand explanation of assertions to the 
effect that an independent state enjoys, as an incident of its status, the right 
not to agree to what is unacceptable.” A realistic approach to the problem 
in the light of the rough methods of solving it that are revealed in the practice 
of nations establishes that in the last analysis aggrieved and oftentimes power- 
ful states themselves determine when a weaker neighbor has by any process 
lost requisite power and disposition to pay the price for freedom from external 
control. An aggrieved state in many situations not only indicts its neighbor, 
but also proceeds to pass upon its alleged shortcomings, to determine its guilt, 
and to impose, if need be, a penalty upon it. This circumstance serves to 
accentuate the extent of the price to be paid for independence rather than the 
scope of the privileges that go with such a status. It brings home to statesmen 
and publicists in every land the relentlessness of the principle that a state once 
deemed to lose its grip in satisfying obligations growing out of sovereignty 
over territory will be estopped from denying the propriety of external means 
that are taken to put its house in order. 

While Mr. Amau adverts to the unification of China and the preservation 
of her territorial integrity “as well as the restoration of order in that country,” 
he does not allege that China has failed to meet the ordinary tests of inde- 
pendent statehood, and should, therefore, be demoted in rank. Even his 
reference to the maintenance of peace in Eastern Asia, with the implication 
that such maintenance depends upon the good offices of Japan, is not made 
the foundation of such an allegation. Again, his reference to the awakening 
of the voluntary efforts of China herself does not imply that those awakened 
efforts are unlikely to be adequate to enable China to meet the normal re- 
quirements of independent statehood. He does not press the point that a 
weak and impotent neighbor is no longer entitled to political independence. 
He prefers to contend and to emphasize the assertion that a China whose mili- 
tary and economic sinews may be strengthened in specified ways, would, for 
that reason, become a source of danger to Japan and a menace to peace. 

There is no intimation in the Japanese statement of a design to interfere 
with two codrdinated principles in relation to China, for which the United 
States has long stood, and which through the labors of John Hay appeared 
to receive the approval of the principal Powers in 1900, and also at the Wash- 
ington Conference on Limitation of Armament of 1921 and 1922. They are, 
generally speaking, the territorial and administrative integrity of China, and 
the so-called open door policy, or equality of treatment for all nations therein.® 
It should be observed, however, that the so-called Nine Power Treaty pro- 


7 See Fifth Advisory Opinion of Permanent Court of International Justice in relation to 
Eastern Carelia, Publications of Permanent Court of International Justice, Series B, p. 27. 

® See documents in U. 8. Foreign Relations, 1900, p. 299 et seg. Also, Conference on the 
Limitation of Armament, S. Doc. No. 126, 67th Cong., 2d Sess., Report of the American 
Delegation, Feb. 9, 1922, pp. 783, 829. 


LEGAL ASPECTS OF JAPANESE PRONOUNCEMENT ON CHINA 437 


duced at that conference and accepted by the United States, Belgium, the 
British Empire, China, France, Italy, Japan, The Netherlands and Portugal, 
and subsequently accepted also by numerous other states,® contained a 
further undertaking. According to Article I, the parties “other than China” 
agreed to respect not only the sovereignty and the territorial and adminis- 
trative integrity of China, but also “the independence” of that country. 
They also agreed “To refrain from taking advantage of conditions in China 
in order to seek special rights or privileges which would abridge the rights of 
subjects or citizens of friendly States, and from countenancing action inimi- 
cal to the security of such states.” The treaty also contained numerous 
important supplementary provisions designed to buttress and sustain the 
foregoing stipulations. Article I registered a common agreement by a group 
of Powers other than China to yield to each member thereof the right to de- 
mand that no other should have recourse to conduct that was proscribed. 
Notwithstanding the experience of, and difficulties encountered by, China in 
living her life in her own way even in the twentieth century, Japan was pre- 
pared to accept the arrangement. It was well aware of what its neighbor 
had had to encounter in the efforts to solve some domestic problems from the 
time of the Boxer Revolution in 1900 until the treaty was signed. 

It should be noted that the treaty embodied also restraints to be exer- 
cised by China. At the Washington Conference that country made formal 
announcement that it was prepared on its part to give an undertaking not 
to alienate or lease any portion of its territory or littoral to any Power." 
Again, in Article V, China made definite agreement not to permit or exercise 
unfair discrimination in the uses of, or charges on, its railways; and in nu- 
merous ways China agreed to take no stand inconsistent with the sweeping 
provisions accepted by the other contracting Powers in Article I. Here, then, 
was a multipartite treaty containing, on the one hand, the definite agreement 
of a group of eight Powers (and subsequently also of adhering associates) for 
their own benefit as well as for that of China, and embodying also, on the 
other hand, distinct undertakings by China in harmony with the theory of 
benefits which would accrue from the fulfilment by the others of their 
special and reciprocal undertakings. 

It is not here sought to indicate the price which China was to pay for the 
assurances of independence that the other contracting Powers agreed to re- 


* The treaty became effective August 5, 1925. 

“The countries in respect of which the treaty is now in force as a result of ratification 
or adherence are the United States of America, British Empire (Australia, Canada, India, 
New Zealand, and the Union of South Africa signing separately), Bolivia, Belgium, China, 
Denmark, France, Italy, Japan, Mexico, The Netherlands, Norway, Portugal, and Sweden.” 
(Department of State, Treaty Information, Dec. 31, 1932, Supplement to Bulletin No. 39, 
Publication No. 436, p. 44.) 

1° United States Treaties, Vol. III, p. 3122; this Journat, Supplement, Vol. 16 (1922), 
p. 64. 

1U. 8. Treaties, ibid., p. 3125. 
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spect. Nor is it sought to determine whether China, through the treaty, 
strengthened in a technical sense her status of independence by easing the 
burden normally resting upon herself to maintain her obligations towards the 
outside world. Still less is it sought to pass upon the question whether any 
conduct on her part subsequent to the conclusion of the arrangement served 
to deprive her of the right to demand that freedom from external control 
which the treaty purported to hold out. The point here emphasized is merely 
that the several contracting Powers, embracing Japan, were prepared as late 
as 1922 to acknowledge China’s independent status in terms that forbade in- 
terference therewith by specified ways or processes. After the consumma- 
tion of the treaty, excuses for interference were to be tested by that instru- 
ment rather than by customary international law. 

Thereafter, it was the terms of the treaty that measured or restricted the 
right of Japan or any other party to demote China in rank through the im- 
pairment of her political independence. The privilege of so doing, even for 
cause, ceased to be the possession of a single state, to be exercised according 
to its own individual judgment. The exercise of that privilege became, in 
consequence of the treaty, a matter of common concern to all parties thereto. 
This was emphasized by the terms of Article VII. The contracting Powers 
there professed to “agree that, whenever a situation arises which in the 
opinion of any one of them involves the application of the stipulations of the 
present treaty, and renders desirable discussion of such application, there 
shall be full and frank communication between the contracting Powers con- 
cerned.” This article was not of unlimited scope. It might with some reason 
be contended that a contracting Power, dissatisfied with the terms of the 
treaty, and having, in its judgment, solid reason to be free, or to free itself, 
from its undertakings thereunder, might at the same time not deem it de- 
sirable to discuss the situation with the other parties, or do more than make 
communication of its position. Moreover, it might also be contended by such 
a Power that its right to escape the burden of particular undertakings towards 
China was not measured by, or dependent upon, anything set forth in Article 
VII. Article VII did, nevertheless, furnish a useful and practical procedure 
for obtaining harmony of action when differences might arise. It was and is 
of distinct value to a contracting state, such for example as the United States, 
in demanding full and frank communication and discussion with all the con- 
tracting Powers, whenever the action of any one purports to mark a sense of 
freedom from an obligation to respect undertakings specified in the agree- 
ment. 

Japanese authority has not, however, acknowledged that conduct on the 
part of China which it has announced the disposition to thwart, would con- 
stitute interference with the independence of that country.!2 This conten- 


12Compare statement of Mr. Saito, Japanese Ambassador to the United States, in 
Chicago, May 21, 1934, as printed in New York Times, May 22, 1934, p. 11, in which it was 
declared: ‘‘The question may be raised, What right has one nation, even if advanced and 
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tion deserves examination from two angles. If it be contended that the op- 
posing of a barrier against the commission of most of the acts referred to in 
Mr. Amau’s statement does not constitute interference with that freedom 
from external control which is asserted and enjoyed by the most favored na- 
tions fairly to be regarded as possessed of independent statehood, the facts of 
international life afford a complete answer. The states that constitute that 
group, such as Japan herself, do not brook such external interference. More- 
over, when any member of that group, through any process, yields to any 
other the right to restrict its freedom not to have recourse to such conduct, it 
necessarily, as a matter of fact, ceases to resemble the states constituting the 
most favored nation group, and accepts thereafter a lesser position. 

It may, however, be contended that the “independence” referred to in 
Article I of the treaty, for which respect is to be paid, had a special significa- 
tion, and one that would not be inconsistent with or challenge the propriety of 
restraints such as those suggested by Mr. Amau. The soundness of this 
position depends upon proof of the design of the parties. It must be acknowl- 
edged that contracting Powers have at times blithely referred to dependent 
political entities as being independent, and have not been reluctant to blur 
a legal distinction for sake of the diplomatic exigencies of the hour.1* Never- 
theless, such laxity is not proof of what was sought to be achieved through 
the Nine Power Treaty. While, as Judge Anzilotti has had occasion to indi- 
cate with much force,'* linguistic clearness is not necessarily identical with 
clearness of design on the part of contracting parties, the evidence may be 
abundant that the “independence” which the treaty purported to acknowledge 


orderly, to interfere in the affairs of another, even if that other is in a badly disturbed condi- 
tion? As I have already said, we have no intention or desire to interfere in the affairs of 
China. But when other Powers interfere in those affairs in a way that may lead to a dis- 
turbance of international peace, we, as the principal Power responsible for the peace of East- 
ern Asia, naturally object. 

“The recent assertion of our position is not, as it has been too frequently interpreted, a 
warning of pending action by us. It is very different. It is in the nature of a preventive 
measure taken only in a diplomatic way. Prevention is always preferable to cure.” 

13 In the treaty of Nov. 5, 1815, concluded by Great Britain, Austria, Prussia and Russia, 
in relation to the Ionian Islands, those islands were referred to as forming “‘a single, free and 
independent state’; and that state was to be placed ‘‘under the immediate and exclusive 
protection of His Majesty the King of the United Kingdom of Great Britain and Ireland, 
his heirs and successors.” Brit. and For. St. Papers, Vol. III, pp. 250, 254-255. 

See also, preamble of Convention of Ratification between the United States and the 
Dominican Republic of June 12, 1924, U. S. Treaty Series, No. 729, and this JourNat, 
Supplement, Vol. 20 (1926), p. 53; also, preamble of Convention and Protocol of Jan. 9, 
1930, concluded by the United States with Great Britain and Iraq, U. 8. Treaty Series, No. 
835. 

See also, the British declaration of Feb. 28, 1922, in respect to Egypt, Egypt No. 1 
(1922) (Cmd. 1592], 29. 

4 See his dissenting opinion in the Case respecting the Interpretation of the Convention 
of 1919 Concerning Employment of Women During the Night, Nov. 15, 1932, Publications, 
Permanent Court of International Justice, Series A/B, No. 50, p. 383. 
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to be the possession of China, was no unique and narrow thing. In any event, 
the facts in that regard are capable of proof. 

Another problem arising from the Nine Power Treaty may project itself. 
It raises the question whether Japan or any other contracting Power finds 
itself now in a position to rid itself lawfully of such restrictions as the treaty 
imposed in relation to the independence of China. The circumstances under 
which a party to a multipartite treaty may reasonably claim the right to be 
no longer bound by any of its provisions are doubtless complicated and suffi- 
ciently various to give salutory warning against the danger of attempting to 
lay down dogmatic rules.5 The several undertakings breed obligations to 
each contracting party. The conduct of any one, if fairly to be deemed 
a substantial breach of the agreement, may serve in a particular case to 
excuse another from heeding a specified undertaking closely entwined with 
the conduct of a party that was seemingly contemptuous of the arrangement. 
Again, it must always be borne in mind that the design of the contracting 
parties when concluding a treaty may have been that certain of their under- 
takings should cease to be operative if conduct incompatible therewith were 
indulged in by any one of them.’® Proof of such a design may offer a com- 
plete solution of the problem, solving issues of interpretation, and simplifying 
conclusions touching the continuity of the contractual obligation or the 
privilege of a contracting state to disregard it. It is not known what evidence 
might be adduced in support of the proposition, and calculated convincingly 
to establish that the salient features of Article I of the Nine Power Treaty in 
relation to the independence of China are no longer applicable to or binding 
upon the conduct of any other contracting state. Nor is it known whether the 
Government of the United States regards the conduct to which Mr. Amau as- 
serted the right of his country to have recourse, as contrary to what it deems 
to be an existing obligation under the treaty. In a statement made to the 
Japanese Minister for Foreign Affairs on April 29, the American Ambassador 
to Japan, under instruction from the Department of State, said that 


The United States has with regard to China certain rights and cer- 
tain obligations. In addition, it is associated with China or with Japan 
or with both, together with certain other countries, in multilateral treaties 
relating to rights and obligations in the Far East, and in one great multi- 
lateral treaty to which practically all the countries of the world are 
parties. 

Treaties can lawfully be modified or be terminated only by processes 
prescribed or recognized or agreed upon by the parties to them.1? 


15 See Harold J. Tobin, The Termination of Multipartite Treaties (New York, 1933). 

16 Tt is, for example, difficult to conclude that the parties to the treaties of 1839, looking 
to the neutralization of Belgium, sought to create obligations in that regard that should live 
through and survive the occurrences on Belgian soil that were grimly recorded in 1914 and 
thereafter. 

17 Dept. of State Press Release, April 30, 1934. It was added: “In the international 
associations and relationships of the United States, the American Government seeks to be 
duly considerate of the rights, the obligations and the legitimate interests of other countries, 
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Herein, there seems to be careful abstention from intimation that the pro- 
priety of the conduct proclaimed in the Japanese statement is at variance with 
the Nine Power Treaty. 

It may be the part of diplomacy not to treat assertions of prospective 
state policy even of large import, such as those attributed to Mr. Amau, as 
the equivalent of acts expressive of such policy. Possibly, therefore, a party 
to the Nine Power Treaty, such as the United States, may deem it expedient 
to withhold expressions of its opinion as to the legal effect of acts which have 
not been committed. Nevertheless, the scope and character of the Japanese 
statement in proclaiming the right to check the freedom of China, and by 
necessary implication, to impair its independence, is of such vast consequence 
and is at least on its face in such contrast to the terms and theory of the Nine 
Power Treaty, that the United States must of course take cognizance of what 
has been said as an intimation of what perhaps is to be anticipated. Accord- 
ingly, it must realize that should the theory proclaimed by Mr. Amau be 
applied, and China be subjected to Japanese protection or wardship, so as to 
be prevented from entering into arrangements with American nationals within 
the category that Mr. Amau describes, the issue may become acute whether 
the Nine Power Treaty is thereby violated, and its provisions frustrated. 
Again, as a matter of diplomacy, a contracting party may not in fact regard 
even what it deems to be a breach of a multipartite treaty as sufficiently detri- 
mental to itself to raise its voice in more than muted protest. States aggrieved 
through treaty-breaking sometimes overlook the fact, and for reasons of 
policy acquiesce or connive in the breach rather than support their flouted 
compact. Thus, restrictions imposed by Japan on Chinese arrangements 
with the nationals of a party to the Nine Power Treaty might not in some 
quarters be looked upon by that party as worthy of a protracted controversy 
with Japan, notwithstanding the conviction that the treaty was being violated 
and China herself a victim of wrong-doing. Again, restraint upon the con- 
duct of China might be so effected as to deter that country effectually from 
evincing willingness to deal with the other parties to the Nine Power Treaty 
or with their nationals in such a way as would be objectionable to Japan. 
By this indirect process, it might be sought to avoid an embarrassing issue by 
causing China herself to refuse to do what Japan forbade. 

Should, however, Japanese conduct suggested by Mr. Amau’s statement 
assume a form which, in the opinion of the United States, constituted prima 
facie a breach of the Nine Power Treaty through impairment of the inde- 


and it expects on the part of other governments due consideration of the rights, the obliga- 
tions and the legitimate interests of the United States. In the opinion of the American 
people and the American Government, no nation can, without the assent of the other na- 
tions concerned, rightfully endeavor to make conclusive its will in situations where there are 
involved the rights, the obligations and the legitimate interests of other sovereign states. 

“The American Government has dedicated the United States to the policy of the good 
neighbor and to the practical application of that policy it will continue, on its own part and 
in association with other governments, to devote its best efforts.” 
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pendence of China in the practical prevention of American transactions with 
it as though it were independent, a serious as well as interesting problem would 
arise. Obviously, the mere opinion, however sincere on the part of the United 
States, that the treaty had been violated by Japan, or that no circumstances 
served to excuse that country from undertakings under the treaty which its 
conduct appeared to ignore, would not necessarily be decisive of the sound- 
ness of that opinion. Nevertheless, if the United States reached such a 
conclusion, it would be distinctly hurtful to the cause of American diplomacy 
to permit the matter to rest with a mere statement of its objection. It is not 
to be anticipated that the United States would pursue such a course. 

The practice of treaty-making through multipartite arrangements of large 
import serves no good purpose when a single contracting Power may with 
impunity treat lightly carefully devised undertakings for the commonweal. 
The well-being of the international society is not promoted when such a 
Power is not called to account for action which, in the judgment of the other 
parties to the arrangement, is inconsistent with what it forbids. It is better 
for states to avoid the treaty-making temptation and shun the effort to 
unite by agreement in support of a good cause than to allow the laxity or 
contempt of a particular party towards common burdens to go unchallenged. 
If the treaty-making function is to serve the high purposes of a group of 
states that find themselves in accord in willingness to make individual sacri- 
fices for a much-desired end, there must be concerted effort to preserve the 
instrument of solidarity from contempt as well as abuse. The value of a 
great treaty is proportional to the success of the parties in winning respect 
for what it entails. This is not a platitude. It does not imply that treaties 
must at all hazards be preserved, still less that excuses for non-observance 
necessarily lack weight or should be ignored. Nor does it suggest that it is 
ever unreasonable to scrutinize the design of contracting parties and endeavor 
therefrom to ascertain whether it was their purpose that a particular obliga- 
tion should survive forms of conduct or series of events that subsequently 
marred the good relations between the contracting states. It is entirely con- 
sistent with the maintenance of amicable relations between such states that 
any one or group of parties to a multipartite arrangement, such as the Nine 
Power Treaty, should seek and obtain an impartial determination, as by a 
judicial tribunal, of the faithfulness of any other whose conduct appears 
on its face to be at variance with its undertakings. Whether, therefore, 
multipartite arrangements are to be useful instruments for the clarification 
and understanding of the rights and obligations of states, must depend upon 
the disposition of the contracting parties to make such demands. The 
availability of existing tribunals, such as the Permanent Court of Interna- 
tional Justice and the Permanent Court of Arbitration at The Hague, as well 
as the potentialities of those that may be established ad hoc, point to 
the fact that authoritative and illuminating pronouncements are always 
within the reach of parties that sharply disagree as to the interpretation and 
scope of their conventional undertakings. 
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The assumption of Japanese suzerainty over China would be a matter 
of utmost concern to states of every continent. They might be expected to 
differ greatly in their estimate of the effect of such conduct upon the life of the 
international society. If no treaty stood in the way, and Japan attained such 
a position with or without more than the technical approval of a Chinese Gov- 
ernment, the matter would not lack international significance. In such case, 
foreign states would still be alert to enquire whether the achievement was the 
product of an intervention which the law of nations did not forbid. 

In view of the conclusion of the Nine Power Treaty, that concern would 
be, and has already become, intensified a hundredfold. There is fear lest the 
assumption of the réle of protector by Japan, with the incidental impairment 
of the freedom of its ward, would constitute interference with the independ- 
ence of China which the parties to that arrangement undertook to respect, 
and an impairment also of their rights of intercourse and relationship with 
that country. Those parties realize, moreover, that if faithful to the treaty, 
they might be obliged to demand as of right that they be convinced either that 
the treaty did not forbid what Japan might endeavor to accomplish, or that 
Japan was no longer bound to heed certain undertakings therein set forth. 
Possibly Japan might be able, in such event, through conference or discussion, 
to inspire such a conviction. If it proved, however, to be unable to do so, 
those parties would find little difficulty in supporting a demand that a com- 
petent international tribunal decide what, under the circumstances, the treaty 
forbade, and whether it was being violated. Whether, therefore, the Nine 
Power Treaty is to serve the purpose for which it was negotiated must be 
expected to depend upon how the parties thereto are disposed to utilize it as a 
means of testing the propriety of the relationship which Japan may endeavor 
to establish with respect to China. 

It cannot be assumed that, as a member of a law-governed society of 
states, Japan is disposed to embark upon a course that marks contempt for 
her undertakings, or that she would not welcome opportunity to defend be- 
fore an appropriate tribunal a charge that she had violated those imposed by 
the Nine Power Treaty. It cannot be admitted that her power to defy her 
commitments with relative impunity would impel her todo so. The time has 
not yet arrived when the international society may justly regard its most 
powerful member in the Orient as acknowledging no restraint that she is not 
obliged by force of arms to respect. That she may be restive under ez parte 
judgments is not decisive of what would be her attitude towards a tribunal 
where she felt it possible to find impartial judges and fair treatment. For 
these reasons, if the western world seriously desires to bind Japan to itself by 
enduring ties of friendship and respect, it must exert utmost resourcefulness, 
to test the propriety of her conduct under existing treaties such as the Nine 
Power Treaty by judicial process in an international forum. Until it has ex- 
hausted the effort to do so, it cannot reasonably claim that Japan has put her- 
self beyond the pale of the law. 


CAN AN ANARCHY BE A STATE? 


By Tuomas Baty, D.C.L., LL.D. 
Associate of the Institut de Droit International, and of the Académie Diplo- 
matique * 


Even in this questioning age, when one is disposed to question everything, 
it may be taken as an axiom of international law that a nation must possess 
agovernment. Tobe astate, with the rights of a state, a people must occupy 
a definite territory, and they must have a government which can represent 
them to the outside world, and through which they can accept and discharge 
responsibility. 

Nobody would dispute this. It would seem to be a necessary corollary that, 
to continue to be a state, the people must continue to have a government. No 
doubt, it need not continue to be an unchallenged government. Civil war, as 
has so often been said, does not destroy a state. That a government is weak, 
or faced by rebellion, is no ground for inferring that it has ceased to be a 
government, or that other nations may step into its territory and perform its 
functions there to their own satisfaction. That way, anarchy lies. It isa 
doctrine which was openly preached some few years ago at Havana by Secre- 
tary of State (now Chief Justice) Hughes; but it is obviously a doctrine sub- 
versive of that territorial independence which is the very foundation-plate of 
our whole international system. There exist the proverbial three courses: 
We can scrupulously respect each other’s boundaries, however little we like 
what is going on inside. Wecan have a super-state for the world. Or we can 
have a gradually increasing anarchy. Thereisno other alternative. And the 
doctrine that a weak government has no rights which a strong one is bound to 
respect is not a doctrine which any clear-sighted publicist can defend. A 
weak government, or even a civil war, does not destroy a state. But why is 
that? It is because there is always some definite body, recognized as the re- 
sponsible agent of the state, with power to bind it and power to represent it 
until that power is definitely and finally taken away from it. It is there, 
however weak and desperate, with a legitimate title, derived from its once un- 
challenged sway. 

That leaves untouched the proposition that the entire absence of govern- 
ment is incompatible with the nature of a state. If a recognized government 
falls, and no single new government at once succeeds it throughout the whole 
extent of its territory, the state must ipso facto cease to exist. Foreign coun- 
tries cannot be expected to recognize an anarchy. They cannot be obliged to 


*The author has been for many years adviser to the Japanese Government; but the 
views expressed in this article are personal and not to be attributed otherwise. 
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refrain from interference with a region for which nobody is responsible. If 
two, or three, or half-a-dozen new authorities assume the task of government, 
then it will be a question of fact whether they have succeeded. If they have, 
then two, or three, or half-a-dozen new states will have arisen. Thus, on the 
fall of the Czar’s government, the Kerensky government succeeded it, and 
Russia continued to exist. But on the fall of the Kerensky government, vari- 
ous authorities arose in Moscow, Riga, Warsaw, Vilna, Helsingfors, Vladi- 
vostok, Chita and Reval. Most of these became established governments, 
and the new States of Latvia, Estonia, Finland, Poland, Lithuania and the 
Soviet Republics arose. But none of them was identical with Russia, not 
even the Soviet Union, although it was the biggest; and the fact is now well 
recognized. 

No doubt, the momentary shock which occurs on the entire collapse of a 
government without a universal successor may excuse a momentary interreg- 
num, but it is the first duty of the population to provide themselves with a gov- 
ernment, and the interregnum cannot last for more than a very few days. No 
case can be cited where a state has been recognized as still existing after the 
fall of its government, unless a new government has at once (2.e., within a few 
days) succeeded to its power throughout its territory. 

When Mexico was in a very disturbed condition in the middle of the 19th 
century —the stock case of confusion—there was always some recognized gov- 
ernment subsisting which had immediately before been in control throughout 
thecountry. Admittedly, there existed in Mexico in 1857 a duly elected presi- 
dent governing the entire country. A military revolution displaced him from 
the capital, and installed Generals Zuloaga and Miramon successively as pres- 
idents. Now the government of the dispossessed president and his successor 
Juarez undisputedly had the legal title,? and if they are to be regarded as con- 
tinuously endeavoring to maintain their power, with some prospects of success, 
then they were the Government of Mexico and sustained its unity. On the 
other hand, if they are to be regarded as not having continuously engaged in 
the struggle against the military rebels, then the latter displaced them, and 
they sustained the existence of Mexico. This is a question of plain fact—did 
the old president and Juarez carry on open and not unhopeful warfare? It 
will be seen that the question here was not one of anarchy—the disappearance 
of a government with no single government to succeed it. It was a simple 
question of whether an existing government had definitely been displaced by 
another, or not. Juarez or Miramon,—which was President of Mexico? Had 
the latter duly displaced the former, or not? The United States, preferring 
Juarez, declined to admit that his government had been displaced. England, 

1 The question of whether these successive states may not be morally or legally bound to 
assume some part of the Empire’s obligations, incurred for value received, is of course another 
affair. 

* Needless to say, no “legal title” or legitimacy in constitutional law is here meant. The 


legal title is an international title, resting solely on the fact of unchallenged supremacy— 
unchallenged, that is, via facti. 
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France and Spain preferred to admit that it had. They recognized Miramon; 
but, quarrelling with him, they eventually transferred their support to Juarez. 
This ruler certainly had the legitimate title, through his government’s having 
once been in undisputed power; and the only question was, Had he lost it 
or not? 

In what follows, when we use the word “legitimacy,” it will be understood 
that we are not speaking of constitutional legitimacy, but of international 
legitimacy. Constitutional legitimacy is a thing that international law is not 
concerned with. It is a matter of municipal law, and no nation can be sure 
that it is right about the municipal law of another. Law is often a matter of 
custom and understanding, regarding which a stranger may easily be mis- 
taken, and which may even contradict the letter of statutes. Nor can inter- 
national relations be allowed to be affected by shadowy titles unsupported by 
actual facts. International legitimacy is simply the legitimate right to rule, 
conferred by the fact of having ruled, and it is an all-important thing; because 
whenever there is a contest for power in a given country, so long as one of the 
parties is the legitimate ruler in this sense, he sustains the continued existence 
of the country as a state until his efforts to maintain himself are hopeless. 
The question of international legitimacy is therefore a crucial one. 

Here a difficulty presents itself, due to a certain ambiguity about the term 
“government.” Government has its modalities. Even in the case of an abso- 
lute monarch, the accidents of mortality and mentality may sometimes make 
it difficult to pronounce whether the same government persists or not. So long 
as any single government continues to rule the entire country, the question is 
devoid of importance, but when there are two or more contending governments, 
it is all-important to know whether one or another has the title which prior 
rule confers. We have said that it is hopeless to decide these questions by 
municipal law. Foreign countries can only be obliged to consider a particular 
personage as the internationally legitimate ruler of the country if they have 
some simple and effective means of judging. 

Such a means is afforded, in most cases, by the attitude of those who have 
in fact been carrying on the work of administration and by the personages 
closest in touch with the ruler. If no immediate appeal to arms takes place, 
it is obvious that the claimant who in fact continues the process of ruling the 
entire country through its accustomed administrators has taken over the suc- 
cession from his predecessor; and that any other claimant (rightful or wrong- 
ful) who takes up arms against him isarebel. If, on the other hand, another 
claimant, immediately on the demise, sets up a rival government, appoints 
his own new ministers and commences to impose his rule on subjects of the 
realm, it is almost equally certain that the claimant who in fact attempts to 
carry on the government through the same minister and in the same way as 
the former ruler must be considered as the legitimate continuator of the old 
government. It is apprehended that in all cases the grand key to the various 
complications is that of personality. The possession of the capital is imma- 
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terial. The continuance in office of the personnel of administration is usually 
crucial. 

If the administration loses coherence and ministers disappear or fall apart, 
there is no escape from the conclusion that, unless one or the other claimant 
immediately becomes supreme, the state has come to anend. There are two 
armed parties, and the foreigner has no means of judging between them. 

In all this, international law regards the situation from a coldly realistic 
point of view. The legitimate ruler of a country is the personage who has 
proved his power to rule it by actually doing so. If rival claimants to his 
position appear on his demise or incapacity,® it is the persons in actual control 
of the administration who, again as a matter of solid fact, carry on his govern- 
ment, and to them foreign states must look for an indication of the succession 
to legitimate power. 

The attitude of the actual administrators may not be entirely decisive. In 
a monarchy, it may be qualified by the attitude of the various members of the 
reigning family. Should the ministers seize the occasion to proclaim the 
crown to be really an elective one, or to direct the succession on a remote rela- 
tive, the unanimous, or nearly unanimous, resistance of the royal family 
would, it can scarcely be doubted, invest the prince recognized by the latter 
with the character of continuing the succession. Such problems are not with- 
out interest: all that we are concerned to maintain, however, is that in the 
absence of all assured succession to the legitimate right to rule, whether in a 
monarchy or a republic, we have not a case of civil war against a legitimate 
ruler, but a case in which the country has no single government, and has ac- 
cordingly ceased to have any international existence. 

But a subtler question arises when the powers of government are divided. 
A curious state of things transpired in the Netherlands in 1785. The French 
monarchy was riddled by dry-rot, but nobody suspected it. The proud line 
of kings from Charlemagne down was thought to be altogether above such 
little things as hunger and finance. France was in close touch with Austria; 
and Austria under Joseph II was unusually ambitious and aggressive. Russia 
was complaisant, and Prussia was just passing from Frederic II to the incapa- 
ble Frederic William II. Britain wasisolated. In these circumstances it was 
of incalculable importance for her to be sure of the United Provinces. The 
constitution of this country was singular. It formed a federation of seven 
provinces, largely autonomous, with common organs in the shape of a Stadt- 
holder and a States-General. The most important province was that of Hol- 
land, whose rulers appeared devoted to French interests and republicanism. 
The French court, despotic at home, encouraged republicanism abroad, alike 
in America and in the Low Countries. Consequently, the States-General, in 
which Holland predominated, were French in complexion, while the Stadt- 


*The question is for the moment reserved, of whether there has in fact been a demise or 
incapacity. These are questions which involve primarily not the succession, but the rights 
of a subsisting ruler; they cannot be left to the determination of ministers. 
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holder (the Prince of Orange), and probably the mass of the population, were 
anti-republican and inclined in favor of Great Britain. The hostility of the 
States-General to the Stadtholder increased in bitterness every day. He had 
the command of the troops, and the States-General assumed to take it from 
him, besides raising their own irregular corps of volunteers. Great Britain 
dared not support him in resisting these encroachments, for fear of France. 
France dared not give open support to the States-General, for fear of war * 
In these uneasy circumstances, the merest trifle settled the whole matter in 
favor of England. The Princess of Orange, the Stadtholder’s consort, being 
a person of spirit, which cannot be said of the Prince, took it upon herself to 
proceed to The Hague, as the centre of conflict. The forces of the States- 
General stopped her on the way, with some incivility, though she was eventu- 
ally released and allowed to retrace her steps. This incident fired Frederic 
William of Prussia, who was her brother, and without stopping to consider 
risks, or the dangers of throwing matches into magazines, or the probable fury 
of France, he acted immediately, and set 12,000 Prussian troops in march 
through Gelderland to the support of the Stadtholder, with the result that 
the Prince was able to reassert his authority, and that the opposition of the 
States-General disappeared. Now what was the “government” of the United 
Provinces? The Stadtholder was a constituent element of it, though the 
States-General called him “their first Servant,” and it was, at that date at all 
events, not considered an improper intervention in the affairs of a foreign 
country to support a friendly government against reaction or revolution. It 
seems no more improper to support one element in that government against 
the encroachments of another. At any rate, this military action of the King 
of Prussia was definitely in support of an established element of the Dutch 
Government. This incident throws into relief the difficulty which such a 
mixed and divided government involves. Had the quarrel between the Stadt- 
holder and the States-General come to a head, and had the Prussian King 
not been suddenly stirred up to support the former, it is plain that a secession 
would have taken place, and Zealand, Gelderland and Friesland, with the 
Stadtholder, would have faced the other provinces under the States-General. 
Which power, in such a case, would have had the title conferred by previous 
rule? It is fairly clear that neither party could be properly considered as 
having that position. The union must have been divided, and two new unions 
created; provided, of course, that the one did not immediately overcome the 
other, and reduce the anarchy to a “momentary” one. 

It is of no consequence that the rival parties wish to remain one nation, nor 
even that they think they are remaining one nation. The sole matter which 
can entitle them to remain one nation is that they have one government which 
can represent them to the outside world, either because it in fact has complete 
control, or because it has a legitimate title through having previously enjoyed 


‘ Zealand offered to secede, and unite with England. The offer had to be declined with 
thanks. 
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it. It is only the indolence of the human mind, which is averse from recog- 
nizing inevitable changes, that prevents this from being seen at once in con- 
crete cases. 

A difficult question arises when a party in undisputed control, and conse- 
quently invested with a valid and indisputable legal title, is confronted with 
a rebellion and reduced to great (but not total) insignificance. At what 
point, if any, does he himself become a rebel? It must be held that his legal 
title prevents him from being a rebel, so long as he is still actively in the field, 
even if the recovery of his rule is hopeless. For there is still the prospect of 
his being able to maintain himself permanently in his small corner. So far, 
there will probably be general agreement. But if that corner is very small, 
does he continue the existence of the old state there, or has he founded a small 
new state, the right to continue the old state passing over to the largely suc- 
cessful rebels? It would seem that the question of size and importance ought 
in principle to make no difference, and that so long as the original government 
retains any control at all, it may have lost an enormous territory, but it retains 
its identity. 

I have elsewhere treated of the position in this regard of Queen Mary 
of Portugal, evicted by King Michael from every part of Portuguese terri- 
tory but the Azores;5 and another instructive example is furnished by the 
Iberian Peninsula, in the shape of the events which followed upon Napoleon I’s 
capture of the Spanish sovereign in 1808. The forced abdication of King 
Ferdinand (who had himself just displaced his father, King Charles, by a 
coup d’état) was secured by personal duress, and was evidently invalid. Con- 
sequently, the assumption of the sovereignty by “King” Joseph was a simple 
usurpation, and (unless and until he should have overcome all opposition), 
acceptance of his government by any Spaniard was rebellion. The govern- 
ment of King Ferdinand was professedly carried on by a Junta having its seat 
in southern Spain. It raised armies on behalf of Ferdinand, and resisted the 
invading usurper and his rebel associates. The question of whether Joseph 
had completely substituted himself for Ferdinand was never satisfactorily 
solved by the Government of the United States. The latter, it is said, never 
in any way recognized the government of King Joseph. At the same time, 
it never entered into official relations with the self-appointed vicegerents of 
King Ferdinand. “There appears on the files and records of this Department 
no evidence that Joseph Bonaparte was ever recognized by this Government 
as King of Spain, de jure or de facto,” wrote J. Q. Adams in 1822.7 Of course 
Great Britain, at war with Napoleon, made no such recognition. The deforce- 
ment of Ferdinand and his ministers by a foreign army makes this case of 
Spain a peculiarly difficult one. The question was not, Who was the successor 


5 Canons of International Law, pp. 207, 224. 

* The only circumstance militating against this obvious conclusion is the fact that most, 
though not all, of Ferdinand’s ministers remained to work with Joseph. 

7 Adams to White, Jan. 16, 1822, cited, Moore, Int. Law Dig., § 46 (Vol. I, p. 132). 
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of Charles IV? Ferdinand or Joseph?—but whether Ferdinand had really 
ceased to reign. It was not a question of rival claimants to power. Ferdi- 
nand, having once reigned, had the legal title, and the authorities who were 
actively in the field to release him from duress carried on the continuity of 
Spain. 

A far closer approach to anarchy and discontinuity occurred on the sudden 
abdication of King Amadeus in 1874. Prince Charles was in active rebellion 
in the north; there was no immediate establishment of any single authority 
in the south; and if that state of things had persisted, it would be difficult to 
say that Spain continued to exist. As, however, the recall of King Alphonso 
XII shortly restored unity to the whole country, it is ex post facto possible 
to regard the momentary time of anarchy as an interlude. 

In the Portuguese case, indeed, the circumstances were also complicated. 
Queen Mary had never set foot in Portugal. The whole royal family had fled 
to Brazil during the Napoleonic wars, and in 1822 King John VI had tempo- 
rarily returned, leaving his son Peter his regent in Brazil. Peter at once pro- 
claimed himself independent, and this was shortly recognized by Portugal. 
When King John died, however,’ Peter was the heir to the Portuguese throne, 
and he immediately (May 2, 1826) abdicated it in favor of his daughter Mary, 
for whom he afterwards (July, 1827) appointed his brother Michael as regent 
in Portugal. Michael accepted the situation, and in October, 1826, was af- 
fianced (not in Portugal) to Mary, who was a mere child. Very soon, how- 
ever, Michael and Peter quarrelled, and in 1829 Peter despatched Mary with 
an expedition to oust Michael, who had (July 7, 1828) proclaimed himself 
legitimate king. Michael had been so far successful as to extend his author- 
ity throughout all Portugal, except the Azores®; and the Pope, Russia and the 
United States recognized him as the effective sovereign, until by a turn of for- 
tune he was, years afterwards, expelled. Neither Queen Mary in Portugal, 
nor the Junta in Spain had ever previously ruled in person; but there was this 
difference between them, that Queen Mary was designated by the admitted 
ruler (Peter), to carry on the government of his line, and was accepted on all 
hands at first as Queen, whilst the Junta were self-appointed. It is plain that 
four or five independent Juntas in different regions might arise with the osten- 
sible object of continuing a certain governmental régime, and a remarkable 
dilemma arises. Is a consent extorted by the personal duress and detention 
of individuals to be a bar to the perpetuation of their government by the un- 
subdued loyal forces? On the other hand, is the mere avowal of a desire to 
perpetuate that government, on the part of any volunteer, to entitle the latter 
to the great privileges and advantages which attach to an established govern- 
ment? It is a difficult dilemma. 


® He had actually returned to his favorite Brazil. By his will he appointed Princess 
Isabel regent in Portugal after his decease. 

* Perhaps the Azores were scarcely an exception. The population seems to have accepted 
Michael, like the rest of Portugal. It was a military clique which seized them for Mary. 
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But so long as the efforts of unauthorized partisans are directed to the main- 
tenance of the authority of definite persons, whilst the latter are under duress, 
it would seem reasonable to invest them with the cloak of legitimacy. Much 
more is this the case when their efforts are united and organized under the 
direction of a single body. And when they are already the ministers or (in 
the case of a dynasty), the relatives of the deforced monarch, the case for the 
legitimacy of their authority is still clearer. 

However this question may be settled, it is a subordinate one. The point 
remains that a state must have a government. This isso elementary a propo- 
sition that it is little discussed by authors. They are mainly concerned with 
disclaiming the proposition that civil war destroys a state.1° Their energetic 
language in support of this disclaimer can by no ingenuity be twisted into an 
enunciation of the singular dogma, that a state can continue to exist indef- 
initely in a state of suspended animation, so to speak, without any responsible 
government. 

Hall, indeed,” seems to contemplate the possibility that a state, once exist- 
ing, might “momentarily” continue to exist in a condition of anarchy, with no 
single government: but even he says “momentarily.” If his language is taken 
literally, he is inconsistent with himself: he says first of all, quite truly, that 
if the state is “momentarily” unable to perform its international duties, its 
personal identity remains unaffected. Then he adds, “It is only lost . . . by 
the continuance of anarchy so prolonged as to render reconstitution impossible 
or in a very high degree improbable.” This is obviously not a “momentary” 
disability. He gives no examples of such a state subsisting in a condition of 
anarchy; and it cannot be accepted as law that other states should be bound 
to stand by and see their interests ruined, with no existing government with 
which to negotiate, and which they can hold responsible. Consequently, this 
author is more correct when he speaks of “momentary” inability to function 
as a state. So, Rivier speaks of a country falling into complete anarchy, 
which is “non pas |’effet d’une tourment partielle et passagére,” but “absolu et 
entiére.” He adds—“Un état peut étre morcélé, il est indifferent que les mor- 
ceaux soient annexés 4 d’autres états, ou qu’ils deviennent eux-mémes des 
Etats souverains; dans l’un comme dans Il’autre cas, l’ancien état a cessé 
d’exister.”’ 2 

Presumably Hall’s asserted principle that the state exists until it is clear 
that its reconstitution is in a very high degree improbable, is based on the 
analogy of a rebellion. It is accepted doctrine that if the restoration of the 
government’s authority becomes “in a very high degree improbable,” the rebels 
should be recognized as a new and independent state. But why isthis? Itis 


1° Thus, Wheaton (§ 23, Dana’s edit.), “The temporary suspension of that obedience and 
of that authority, in consequence of a civil war, does not necessarily extinguish the being of 
the state.” (There was some foundation in Grotius’ works for the opposite opinion.) 
1 International Law, 6th ed., p. 21. 
12 Principes du Droit des Gens, Vol. I, p. 66. 
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because the interests of foreign Powers demand that the people who in fact 
wield the powers, shall have the responsibilities, of government. There is, all 
along, in this case of rebellion, some government which can be held respon- 
sible—at first the old government, at length the new government. But there 
is no analogy between this principle and Hall’s asserted principle that foreign 
states must stand by and watch the ruin of their interests in cases where there 
is no single government at all! Hall must himself have felt subconsciously 
that such a principle was destitute of foundation, and therefore primarily 
qualified his statement by the adverb “momentarily.” * 

Despagnet !4 confirms our view. He notes as one mode of the extinction of 
states—“l’extinction de tout gouvernement par le fait d’une anarchie continue 
qui rend impossibles les relations internationales, aucune autorité n’étant suf- 
fisamment assise pour représenter la collectivité des habitants de |’Etat.” 
“Continue” is evidently the correlative of Hall’s “momentary.” He proceeds: 


Mais, il faut évidemment que l’anarchie soit si compléte qu’il n’y ait 
plus de gouvernement possible; il ne suffirait pas que le gouvernement fit 
instable, révolutionnaire, et que le désordre fit méme trés grand dans le 
pays. ... C’est ce qu’a fait ressortir le ministre de Danemark, M. 
de Bernstorff, en juillet-aoait 1793, en réponse aux notes de |’Angleterre, 
de la Prusse et de la Russie, qui, confondant le régime révolutionnaire 
de la France avec l’anarchie absolue, prétendaient placer notre pays en 
dehors du droit des gens. 


Clearly, the revolutionary government had established itself as the one and 


only authority functioning throughout France. 

Bonfils'® expresses a strong opinion that civil war does not involve 
the extinction of a state; and of course it does not, but, as has been shown, 
in civil war there is always a party antecedently in power, who sustain the 
persona of the state until dispossessed. 

In point of fact, authors in the past uniformly assumed that the sudden and 
entire disappearance of a government, without any single successor, every- 
where accepted, was a fantastic and almost impossible supposition. The 
usual and normal course of revolution was an attack on an existing govern- 
ment, which was displaced after a longer or shorter struggle by the attacking 
party; but the very modern feature of the sudden collapse of a rickety throne 
or presidential chair, leaving a multitude of rivals for the position, was never 

18 Grotius is against this erroneous idea of Hall’s, for he limits the importance of the possi- 
bility of the divided parts of a state coming together again to the case of violent severance 
from without. ‘“Corporis ratio tollitur si cives aut sponte ob pestilentiam aut seditionem a 
societate discedant; aut vi ita distrahantur, ut coire non possint, quod bellis accidit inter- 
dum.” If the want of a single government, that is, is due to external force, the resulting 
disunion must be a severance beyond repair: an opportunity must be afforded to recover 
from the acts of an external enemy. But where it is due to the spontaneous discord of its 
own people, there is no need to consider such a possibility. It is the act of the people them- 
selves, and it is final. (De Jure Belli ac Pacis, II. ix. 5.) 

14 Cours de Droit International Public, § 86. 

1% Manuel de Droit International, § 214. 
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envisaged as likely or possible. The break-up of Austria,—the break-up of 
Russia, —the break-up of China,—these are new phenomena, and the lucubra- 
tions of the standard authorities dismiss such possibilities with a line of print. 

In fact, the only author who seems to commit himself to the unambiguous 
statement that anarchy does not affect the continuance of a state appears to 
be Pradier-Fodéré, and even he probably only means that if a state after a 
period of anarchy is knitted together again, it is the same state as before. 
Pradier-Fodéré, putting into what he has almost textually borrowed from 
Wheaton what Wheaton scrupulously did not say, remarks, “Une période 
d’anarchie n’affecte méme pas la continuité d’un Etat.” He would have done 
better to keep to Wheaton’s cautious statement. He gives no authority but 
his own fancy for the variation.1® Pradier-Fodéré himself!" makes it part of 
his considered definition of a state that its members should have “a common 
government.” There must be, he adds “une réunion d’hommes . . . ayant 
une volonté commune exprimée par un gouvernement.” How can this be 
predicated of a people who are in a state of anarchy? He even says,'® 
“Ces conditions sont essentielles. La ot elles ne se trouvent pas entiére- 
ment, il n’y a pas d’état. .. .” If words have any meaning, this makes it 
impossible that a country in anarchy can be a state. The most that can be 
said is, that if the anarchy should disappear, and a single government come 
into being throughout the whole extent of the territory, the country might be 
regarded by a kind of postliminium as the same state as before.!® Probably 
this is what Pradier-Fodéré meant, and it may be reasonable enough. 

It is necessary, at the same time, to draw a distinction. “Anarchy” may 
mean the absence of all government, but it may also mean the presence of 
several competing governments. Rivier adverts briefly to the former case, 
but he does not seem to have contemplated the latter except as a perfected 
“morcellement.” Where there is no general anarchy, but merely a competi- 
tion for supremacy between rival organized authorities, none of which has 
the title conferred by prior rule, the true conclusion necessarily is that the 
aims for supremacy, common to them all, cannot affect the actual facts of 
their divided rule. Such authorities are, in fact, the rulers of embryo new 
states, and the old state must therefore have ceased to exist.2° Their desire 
to swallow up their neighbors is a matter with which third parties have no 


16 Traité de Droit International Public, I, p. 254. The curious reader will find it interesting 
to compare Wheaton’s text in these passages with Pradier-Fodéré’s. The latter is scarcely 
even a paraphrase: it resembles rather a mangled translation. See note 10, supra. 

7 Ibid., I, p. 145, § 69. 18 Thid., p. 152, § 81. 

19 As in the case of Spain of the time of the abdication of Amadeus and the delayed acces- 
sion of Alphonso XII. 

20 As above noted, Grotius put it in a dozen pithy words: 

“Corporis ratio tollitur si cives, . . . sponte ob pestilentiam aut seditionem a societate 
discedant.”” (De Jure Belli ac Pacis, II. ix. 5.) The analogy of dispersal on account of 
pestilence shows that Grotius is not thinking of rebellion, but of a dispersal on equal terms, 
owing to the disappearance of the common government. 
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concern. Power and responsibility must go together, and these revolutionary 
authorities have, outside the territory which each actually controls, neither 
the legal power conferred by prior legitimate rule, nor the physical power con- 
ferred by actual presence in force. Each must be dealt with by foreign states 
in relation solely to the territory it controls. Of this territory they may or 
may not be considered to have formed a state. Foreign states cannot be ex- 
pected to treat as a single state a region in which there are even two perfectly 
independent governments, equally devoid of title. The idea is inconsistent 
with the very basis of international law. 

It would be absurd if it were more difficult for a new state to be carved out 
of a competitive anarchy than for it to be carved out of an existing solid gov- 
ernment. It cannot be easier for Corsica to be independent than it is for 
Canton. Yet if we should hold that a state persists, in spite of anarchy, as 
long as there is any chance of reunion, it must be very difficult indeed, if not 
impossible, for any of the competing governments within its borders to estab- 
lish its own statehood. If they could, the absurd result would ensue, as one 
by one they established independence, that the last of the rivals would be left 
clothed with the persona of the whole, to carry on the existence of the former 
united state—to which position it would have no other title whatever, except 
that it was the worst-organized and least coherent portion! 

The whole doctrine of the recognition of new states is based on a severely 
realist and wholesome principle, namely, that those who have the rule in fact 
shall have the rights and responsibility of rule. It does not affect this prin- 
ciple in the least, that they or their neighbors may entertain aims of subverting 
each other and thereby reuniting a broken empire. If they are sufficiently 
firmly established, they are the rulers of a new state, and their desires, and 
those of their neighbors, are nothing to the purpose; but the doctrine of a “sus- 
pended state” runs flatly counter to this. It says to a perfectly independent 
government, ‘You can never have the rights and powers of the government 
of a state, because of the theoretical claims made by you and your neighbors, 
and the possibility that one of you, we can’t say which, may some day trans- 
late them into fact.” 

The doctrine of “suspended animation” therefore contradicts two funda- 
mental propositions of the law of nations. It places foreign nations in the 
necessity of seeing their intercourse with a given territory cut off, and their 
rights and interests imperiled, because it refuses to allow them either to vindi- 
cate those rights for themselves, or to concert with an existing government 
their vindication against rebels. It places native populations in the impossi- 
bility of carrying on a normal and healthy state life, simply because of un- 
substantial claims which they and their neighbors are unwilling formally to 
giveup. It therefore contradicts the liberty of foreign nations to require that 
a definite territory shall have a definite government with whom they can deal, 
and it contradicts the liberty of populations to establish themselves as a new 
state in order to enjoy the rights and privileges of statehood. It can point 
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to no support in practice; it is violently opposed to principle and it is hardly 
so much as discussed by authors. 

The sole doctrine consonant with principle and practical convenience is that 
a single responsible government is essential to the existence of a state. How- 
ever weak it may be, it preserves the grand quality of being able to bind and 
to loose. So long as it lasts, foreign countries must keep their hands off the 
state, and seek their remedy in diplomacy or in candid war with all its risks 
and responsibilities. If there is no single government in control or struggling 
to maintain its control, it is unreasonable to expect foreign countries to stand 
by and watch with folded hands the development of anarchy. There is neither 
precedent nor authority directing them to do so, and common sense may well 
forbid it. 


INHIBITIONS UPON THE TREATY-MAKING POWER 
OF THE UNITED STATES* 


By Pitman B. Potter 


Professor of International Organization at the Graduate Institute of 
International Studies, Geneva 


I 


On several occasions? in the years since 1919? delegates of the United States 
to international conferences’ have referred to constitutional arrangements in 
their country as inhibiting participation by the United States in the conclusion 
of international agreements of one type or another. Such action raises a 
problem of great theoretical or pure scientific interest and of great practical 
importance as well. It has been discussed by various students in the past,* 
but the events or incidents of recent years seem to justify and even demand a 
reconsideration of the question; it is believed, moreover, that a new basis for 
solution of the problem can now be indicated which is of greater importance 
than has been revealed hitherto. 

The problem was raised in 1919 in connection with the drafting of the con- 
stitution of the International Labor Organization, in which action Mr. H. M. 


Robinson and Mr. Samuel Gompers took part on behalf of the United States. 
The delegates of the United States opposed any action by way of conferring 
upon the conference organ of the projected Labor Organization a power to 
adopt measures in labor matters having ipso facto the force of law, on the 
ground that: 


1. The Senate has, under the Constitution, the power and the duty of 
giving its advice and consent in the matter of treaties. To permit a 
foreign body to conclude a treaty binding upon the United States would 
be equivalent to delegating the power of making treaties in the measure 
of the provisions of the treaty in question. 

2. The Congress of the United States constitutes the legislative power 


* See the article in this JounnaL by Chandler P. Anderson, entitled ‘““The Extent and 
Limitations of the Treaty-Making Power under the Constitution” (Vol. 1, 1907, p. 636), 
dealing particularly with the aspect of a treaty as domestic law.—Eb. 

1 No attempt has been made to render the following list exhaustive, and other cases of the 
same type may well have occurred without attracting notice. 

2 Similarly, such incidents are known to have occurred prior to 1919, including arguments 
against ratification of the League Covenant, but did not take exactly the same form or at- 
tain the same degree of importance or prominence. 

* Similar utterances have been made within the United States, at Washington and else- 
where, by State Department and White House officials. 

‘See C. C. Hyde, International Law, Boston, 1922, §§ 495-509, and bibliography in note 
2 to § 497; and article by Q. Wright, cited in note 1 to § 503. 


456 


TREATY-MAKING POWER OF THE UNITED STATES 457 


of the United States in all matters delegated for this purpose to the Con- 
gress by the States of the Union. It is generally admitted that the police 
power is not among the powers granted to the Union, but rather among 
those reserved to the States. Legislation necessary to render a treaty 
executory is within the power of Congress; it is for Congress to determine, 
no matter what the provisions of the treaty are, whether it wishes or does 
not wish to enact such legislation. 

3. As far as the powers reserved to the States are concerned, and among 
those the police power, the States retain the right to legislate for their 
own citizens. Neither the executive nor the legislative department of 
the Federal Government can give any assurance that any legislative ac- 
tion will be taken by one of the States relating to such a matter. 

4. In the last resort the constitutionality of a treaty or of an act of 
Congress can be contested before the Supreme Court of the United States. 
Legislation passed by a State legislature can be contested before the 
State courts and the Supreme Court. The legislation of Congress can 
be declared unconstitutional by the federal judicial authorities; that 
of the States can be so declared either by the Federal or State authori- 
ties. 


They do not seem, however, to have raised any objections to the creation 
of a treaty-making body to deal with labor questions in which the United 
States should, presumably, take part. 

In 1922 the United States declined to adhere to the International Conven- 
tions of 1910 and 1921 for the Suppression of the Traffic in Women and Chil- 
dren, on similar grounds. It was alleged that the conventions contained 
“projects which, it is thought, pertain, under the Constitution of the United 
States, to the police functions of the several states of the Union and which the 
Federal Government would not, in consequence, be capable of fulfilling. For 
this reason the United States feels compelled [the declaration continued] to 
withhold its adhesion to . . . etc.”® This attitude was taken again in 1931 
in response to a new invitation to adhere to the said conventions." 

In the Sixth International Conference of American States, held at Habana, 
Cuba, in January-February, 1928, the representative of the United States, 
speaking to the question of the adoption of a code of private international law, 
said that “the delegation of the United States found it impossible to vote on 
the code and thereby treat of questions which were of a domestic character 
and pertained to the jurisdiction of the forty-eight States, which had their 


5 Conférence dela Paix, Paris, 1919, Procés-verbaux, rapport et documents de la Commission de 
la Législation Internationale du Travail, Rome, 1921 (published by Typografia delle Cartiere 
Centrale for the Ufficio di Segretaria per l’Italia della Organizzazione Permanante del Lavoro 
nella Societé delle Nazioni); present writer’s translation. 

* Response of the United States, under date of March 8, 1922, to Secretary-General of the 
League of Nations, in reply to invitation to sign convention of 1921 confirming the conven- 
tion of 1910. 

7 We then said that we regretted our inability “to sign the conventions since some of their 
provisions pertained to the police functions of the several States of the Union and are there- 
fore outside the competence of the Federal Government”; League of Nations Document 
C.T.F.E. 542, 1 April, 1932, p. 3. 
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separate internal regulations [on these matters].”® Our delegates later de- 
clared ® that we would examine the code convention with a view to adhering 
to any portions to which it seemed possible.’° 

At the same conference, delegates of the United States made a statement in 
connection with a resolution which was in course of being adopted in view of 
a forthcoming scientific congress dealing with the subjects of emigration 
and immigration. No international agreement was under consideration, but 
in order to avoid any misunderstanding, the following declaration was made: 


The delegation of the United States desires, in connection with this 
resolution, to state that the Government of the United States considers 
that the control of immigration is a matter of purely domestic concern, 
representing the exercise of a purely sovereign right, and that, as far as 
the United States of America is concerned, the authority of its Congress 
in immigration matters is exclusive.!! 


The implications of the first part of this statement are obviously very strong. 

It was during this same year that the signature and ratification of the Pact 
of Paris, or, to use a more familiar name, the Briand-Kellogg Treaty, came up 
for consideration, and, although neither the White House nor the State De- 
partment nor any delegate of the United States expressed any doubts concern- 
ing the power of the United States to enter into the agreement, that point of 
view was expressed by other spokesmen, in public discussion, and may be 
cited here. It was urged by opponents of the treaty that the power of Con- 
gress to declare war could not be restricted or destroyed, in whole or in part, 
by international agreement on the part of the United States.” 

Similar issues arose during 1929, and were met in the same way. When 
confronted with an occasion to sign a convention for supervision of the 
private manufacture of arms, a delegation of the United States “recalled its 
declaration of principle made previously to the effect that its Government is 
powerless to prescribe or enforce a prohibition or a system of licenses upon 
private manufacture, which takes place under the jurisdiction of the States 
which form the United States of America.” The same declaration was 
later repeated. !4 

In a slightly different connection, an indirect reference was made to the 


8 Remiblica de Cuba, Diario de la VI Conferencia Americana Internacional, Habana, 1928, 
p. 92 (translation). 

® United States, Department of State, Report of the Delegates of the United States of 
America to the Sixth International Conference of American States, Washington, 1928, p. 
168. 

1° No such action has since been taken. 11 Document cited above, note 9, p. 271. 

12 See note in Shotwell, War as an Instrument of National Policy and Its Renunciation in 
the Pact of Paris, New York, 1929, Appendix IT (p. 279). 

18 Teague of Nations Document A.30.1929.IX, being Report of the Special Commission 
for the Preparation of a Draft Convention with regard to the Supervision of the Private 
Manufacture . . . of Arms and Ammunition . . . , p. 7. 

14 Same, p. 29. 
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same order of considerations when budgetary control was proposed as a 
method of limiting armaments under the auspices of the League of Nations. 
The United States opposed budgetary control as a means of limitation chiefly 
on other grounds, but alleged “difficulties of a Constitutional order also” as a 
ground for its opposition.'® 

Finally should be mentioned the recent case of the Special Temporary 
Committee of Experts for Assistance to Indigent Foreigners. In 1931 the 
United States was approached concerning participation in a committee deal- 
ing with this matter, in view of its having participated in the conference on 
this subject held in Parisin 1912. The administration of that day replied that 
“questions regarding recognition and enforcement abroad of maintenance 
orders are largely within the province of the State courts in the United States. 
It is accordingly deemed inadvisable to attempt to regulate by treaty the 
action of State courts in regard to such foreign judgments.”*® But when a 
similar meeting was held in 1933, the United States took part, being repre- 
sented by Professors Joseph P. Chamberlain and George L. Warren, and at 
the first meeting Prof. Warren expressed the particular interest of the work 
of the committee to the United States in view of its large alien population. 
He did say that assistance for aliens in the United States was complicated by 
the fact that, while the Federal Government had authority to admit or expel 
aliens, it was the various State administrations which had to take responsi- 
bility for the supervision of aliens under their individual police powers and 
for the provision of relief in cases of destitution, but did not indicate that this 
would prevent the United States from continuing its codperation. 

Prof. Chamberlain, on the same day, referred to the alleged constitutional 
difficulty, but indicated that in practice the theory that the administration 
might make treaties only on subjects which were within the legislative com- 
petence of the Federal Congress was no longer upheld by the Supreme Court. 
He said that the President, with the support of two-thirds of the Congress, 
might enter into treaties upon any questions which might be dealt with by the 
diplomatic representatives of the country abroad, and that the Supreme Court 
had never yet declared a treaty invalid on the ground that it exceeded the 
legislative competence of Congress. He added that in the United States 
treaties take precedence over legislation of any of the States, though not over 
that of the Federal Congress (sic), and cannot be modified by State laws. 
“The administration is therefore careful,” he is quoted as saying, “to make no 
arrangement by treaty which cannot be put into practice under State legis- 
lation.”17 It may be added that other delegations, notably the Swiss and 
the Mexican, indicated similar theoretical but inconclusive constitutional 


% League of Nations Document C.195.M.74.1929.IX, being Minutes of the Preparatory 
Commission for the Disarmament Conference, Sixth Session (First Part), Nineteenth Meet- 
ing, 3 May, 1929, p. 175. 

6 Wilson to Drummond, Aug. 13, 1931. 

1 League of Nations Information Section, Press Release No. 6755. 
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difficulties. In spite of these, the committee succeeded in drafting a conven- 
tion for submission to the conference, although the United States experts 
stated that in view of the special constitutions in their country it was im- 
probable that the Government of the United States could sign a convention 
concerning assistance to indigent foreigners.'® 

The most elaborate statement of the position was made by a delegate of the 
United States in the International Conference on the Treatment of Foreign- 
ers, which was held in Paris under League auspices in November and Decem- 
ber of 1929. The statement is so interesting that it seems to deserve to be 
cited in full: 19 


Mr. Gordon (United States of America) said that, upon its receipt of 
the communication from the League of Nations dated December 18th, 
1928, enclosing a copy of the draft Convention, the United States Gov- 
ernment, as it had informed the Secretary-General of the League in its 
answer of February 23rd, 1929, had transmitted the draft Convention to 
the appropriate American authorities and in the meantime had itself 
given the matter its careful attention and consideration, the result 
whereof had served to confirm the interest which the Government enter- 
tained in the subject-matter of the draft Convention and in the purposes 
and objects of the discussions to be held by the Conference. 

This study of the draft Convention had made it apparent that the right 
which the Constitution of the United States of America reserved to the 
several States to enact laws upon various matters covered many of the 
important subjects dealt with by the proposed Convention. For in- 
stance, the right of foreigners with respect to real estate within their terri- 
tories was a question which, under the American Constitution and the 
system of laws flowing therefrom, fell within the exercise of their legisla- 
tive powers by the several States, and in consequence the right of for- 
eigners to own lands and to succeed thereto by inheritance was prohibited 
in some of the States by statute, and in others by their Constitution as 
well. Likewise, the several States were entitled to withhold and to 
grant freely or conditionally the privilege of engaging in business within 
oe borders to corporations organised under the laws of another juris- 

iction. 

This did not mean, however, that the Government of the United States 
was not in a position to assure to aliens within its jurisdiction as favour- 
able treatment as was generally accorded by other Governments to aliens 
within their confines. On the contrary, he ventured to recall that there 
were at present residing within the United States millions of non- 
naturalised aliens who not only were as well protected in their persons 
and property as American citizens, but who also for all intents and pur- 
poses were untrammelled in their activities, whether of commercial, edu- 
cational or professional character. In this connection, it should be em- 
phasised that aliens, as well as citizens of the United States, came within 
the purview of the fourteenth amendment to the Constitution, which pro- 


18 League of Nations Document C.10M.8.1934.IV, p. 6. 

19 League of Nations Document C.97.M.23.1930.II, being Proceedings of the Interna- 
tional Conference on the Treatment of Foreigners, First Session, Fourth Meeting, p. 49; 
stated in the indirect form. 
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vided in part that no State shall “deprive any person of life, liberty or 
property without due process of law or deny to any person within its 
jurisdiction the equal protection of the laws.” With very few excep- 
tions, aliens had been free to exploit the natural resources of the United 
States; they had been permitted to engage in commerce and other com- 
mercial pursuits, and even the professions, with the exception of admis- 
sion to the bar, had been open to them. 

Because of the powers reserved to the several States, as above indicated, 
it had necessarily been the general policy of the Federal Government to 
abstain as far as possible from concluding treaties with foreign Powers, 
the provisions of which directly affected the police power of the several 
States. However, in view of the provisions of the fourteenth amendment 
to the Constitution of the United States above referred to, and of the 
existing practice of the several States in regard to the treatment of aliens, 
as well as of the provisions of bilateral treaties concluded between the 
United States and foreign Powers, it might be asserted that in general the 
rights and privileges of aliens in the United States were as broad as those 
accorded by any other State to aliens within its jurisdiction. 

As the delegates to the Conference were aware, the American Govern- 
ment had in recent years concluded various treaties of friendship, com- 
merce and consular rights based upon both national and unconditional 
most-favoured-nation treatment and containing provisions conferring 
very broad privileges upon the nationals of each contracting party. The 
Treaty with Germany, signed on December 8th, 1923, was typical of this 
favourable form of treaty, and its provisions had since been followed in 
subsequent treaties which the United States Government had concluded, 
and was in process of negotiating, with other Governments. This lib- 
eral type of treaty represented substantially the range of subjects in 
this general field regarding which the Federal Government was supreme. 
For the Government of the United States was one of limited or enumer- 
ated powers, and this fundamental principle was explicitly set forth in 
the Constitution itself, which provided that “the powers not delegated to 
the United States by the Constitution, nor prohibited by it to the States, 
were reserved to the States respectively, or to the people.” 

In view of the foregoing, it would, of course, be understood why the 
United States Government felt that it was unable at this time to become 
a party to the Convention before the Conference. He trusted that it 
was equally clear that, far from such inability being an indication of any 
lack of interest on his Government’s part in the subject-matter of the 
Convention and the objects of the Conference, the legislative and ad- 
ministrative provisions in force in the United States showed clearly its 
very lively concern in a liberal regulation of the rights of nationals or 
companies of a State admitted to exercise their trade, industry or other 
occupation, or to settle, in the territory of another State. It was, then, 
with the greatest interest that his Government welcomed the opportunity 
to follow the deliberations of the Conference and it had been glad to 
designate a representative for that purpose. 


II 


The simplest explanation of the attitude reflected in the utterances just 
quoted is that given by many Americans and non-Americans alike: the con- 
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stitutional inability argument is merely an excuse for not doing something 
which the United States does not wish, as a matter of policy, to do. This 
explanation is repeated many times by many observers, in consideration of 
many different situations, and it cannot be entirely ignored. 

To or upon it at least three replies or comments should be made. That the 
constitutional argument could be used or abused for the purpose mentioned is 
obvious, and the fact that on one or two occasions the argument has been made 
and then dropped (and the proposed treaty signed), casts some suspicion on 
its conclusiveness.2° On the other hand, it would be, on grounds of sheer 
logical or mathematical probability, most remarkable if it should turn out 
that the argument was entirely without foundation and, known to be such, 
was being used constantly and entirely as an insincere excuse. The fact is 
that this could only be detected in any event by examining the merits of the 
case. Even ifthe argument were being used for political reasons, it must even 
then be met on its merits; nothing much is gained by merely attacking the 
argument as insincere. 

It should be noted before going any further that the position of the United 
States in this matter is sometimes stated as that of being unable, sometimes 
that of being unwilling, to sign a treaty because of constitutional considera- 
tions. In some cases the United States Government declares that it is both 
unable (to sign the treaty constitutionally) and (therefore) unwilling (to 
pretend mechanically) to do so. In others it is unable to sign but (greatly) 
regrets this inability. These varying positions appear somewhat different 
when examined for their legal or constitutional validity.” 


III 


The problem in general involves various detailed questions of law and prac- 
tice. Analysis of the problem into its component parts is not the least im- 
portant task to be accomplished. 

The first question to be raised is the question of what is the proper basis 
upon which to resolve or attempt to resolve our main problem. Efforts have 
hitherto been made to solve the problem of the extent of the treaty-making 
power of the United States by reference chiefly, and almost exclusively, to 
United States federal constitutional law, and very interesting and important 
results have been attained by working along this line.2* It seems obvious to 
the present writer, however, that this is a problem for the solution of which 
both national constitutional and also international law must be consulted. 


20 See the case in the minutes of the Bureau of the League of Nations Disarmament Con- 
ference, Nov. 18, 1932, p. 100. See also the ambiguous statement made of our attitude 
toward the Bustamante Code (document cited above, note 9): “The delegation of the United 
States of America regrets very much that it is unable at the present time to approve the code 
of Dr. Bustamante, as, in view of the Constitution of the United States of America, the rela- 
tions among the States members of the Union, and the powers and functions of the Federal 
Government, it finds it very difficult to do so” (sic); same, p. 167. 

21 See below, at p. 464. # Above, note 4. 
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The power of a state, such as the United States, and, derivatively, of its gov- 
ernment, to carry on diplomatic relations and conclude treaties with other 
states arises at least in part, if not primarily, from international law. The 
clauses of the Constitution which regulate its exercise by the United States 
or the Government of the United States assume and imply the pre-existence of 
that power in the hands of the United States as such, if only by the use of in- 
ternationally standard terms and concepts in that connection.?* In the ab- 
sence of such an international law power, the clauses of the Constitution could 
and would have no effect in creating it, and if no clauses existed in the Con- 
stitution purporting to create or bestow such a power, it would belong to the 
nation anyway by virtue of common international law. This system of law 
must therefore be consulted along with national constitutional law in dealing 
with the present problem. 

The second point to be noticed is that international law bestows a plenary 
power of concluding treaties upon every state. A priori, and in the absence 
of any valid restrictions of a special nature arising from either national or in- 
ternational sources, the power of the United States and of its treaty-making 
agency to conclude agreements with other states which are mutually ac- 
ceptable to both is unlimited, in terms of either subject matter or of type of 
treatment for that subject matter to be provided in the agreement, assuming 
freedom from the exercise of force or fraud upon the negotiators at the time 
of concluding the treaty. Such plenary power continues to accompany, or 
stand back of, and possibly exceed, the degree of treaty-making power pur- 
porting to be granted by the national constitution. The making of treaties 
by the states antedated the formation of modern international law, and the 
latter emerged as a result of that process, but today it is international law 
which sustains treaty-making, and that in plenary degree.** 

The third point involved is a general one regarding the force of national con- 
stitutional arrangements in comparison with general international law. Do 
such arrangements, if given the form and status of legal stipulations,?® affect 
the international law power of the state or its government for the conclusion 
of international agreements? 

Unquestionably international law enjoys an authority superior to that of 
national law in this as in all other aspects of the general problem of the rela- 
tions between the two, and this relationship has repeatedly been recognized 
in and by the courts of the United States.2* Perhaps it would suffice and be 


* See Constitution, Art. I, Sect. 8, clauses 10, 11; Art. II, Sect. 2, cl. 2; Art. III, Sect. 2, 
el. 1; ete. 

“Compare the fact that the constitutions and powers of the States in the United States 
antedate the Federal Constitution, yet are now held to depend thereon: Ware v. Hylton, 
1796, 3 Dall. 199. 

* If such arrangements are left in the status of usages without legal form, the situation 
is not so serious; if they have taken on binding force, the mere fact that they have not been 
embodied textually in a constitution is of limited import. 

* See general treatment of the problem, with ample citations to judicial decisions, by the 


464 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


more accurate to say merely that international law is the final control over 
the status and powers of those entities within or by which national law is 
created. 

This being the case, national constitutional laws may not violate interna- 
tional law. A state may not arrogate to itself by its national law rights de- 
nied by international law, at least not so as to affect the rights of other na- 
tions, whatever effect such attempts should have upon the national agencies 
of the country taking the action. Nor may the state reject by means 
of its national law obligations imposed upon it by international law; as 
the signing of a treaty is seldom a matter of obligation, but rather a matter 
of right, this point may not seem at first glance to count very heavily from 
a practical viewpoint, but it is entirely germane to our theoretical problem, 
and proves in the end to have much greater importance than could have been 
expected. 

One or two further preliminary considerations must be introduced here. 
Both gtrict law and actual practice must be examined in deciding upon the 
nature of the situation in a given state, such as the United States, regarding 
these matters; also considerations of both legal capacity and political tactics 
must be borne in mind. Thus the written constitutional law of the state?’ 
may say one thing, but practice may run in a contrary direction—the practice 
never having been corrected or suppressed, but not having, on the other hand, 
produced a modification in the written law. Ora given agency may have the 
legal power to take such and such action, but avoid this step in order not to 
antagonize some other branch of the government.?® In such cases it is im- 
possible to assert dogmatically that strict law or practice, law or political 
tactics, must be accepted as decisive. If a decision on grounds of strict law 
is desired, that is one thing, and the result may be had, however ridiculous 
it may appear from the point of view of contemporary practice. Or a deci- 
sion as to what does happen and is likely to happen in actual life may be de- 
sired, and then the strict law is less important than usage. 

Finally there are or may be involved two distinct types of national self- 
restriction in this matter. A state might conceivably attempt to restrict it- 
self as a whole in regard to the making of treaties by permanently abandoning 
or destroying part of its power in this direction. Or a state may attempt to 
limit the power to conclude international agreements of one or more agencies 
of its government. This is by far the commoner type of restriction. The 
two types of restriction may turn out to differ somewhat in their relative 
validity. 


writer in article entitled “Relative Authority of International Law and National Law in the 
United States,” in this Journat, Vol. 19 (April, 1925), p. 315. 
27 Including logical interpretations and developments thereof—“ the reason of the thing.” 
28 Thus the Senate in the United States may refuse approval of a treaty because of belief 
that it violates the Constitution, or out of a desire not to injure or offend a State; this obvi- 
ously does not prove anything as to the correct legal theory in the premises. 
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IV 


When we examine the situation as it actually exists in the United States we 
are placed in a better position to judge the consequences of these general theo- 
retical considerations and also the soundness of some of the excuses made by 
delegates of the United States in international conferences in recent years, as 
quoted at the beginning of this paper. General limitations, if any, of the 
power of the United States and its government to make treaties, may be ex- 
amined first, more or less specific limitations later. 

Now there is, in the first place, no clear evidence in the Constitution of the 
United States that the nation as such ever has intended or does intend to re- 
strict itself in regard to the conclusion of treaties. It may be hazarded that 
this is true for other countries as well, so that this possible theoretical form 
of restriction is of little practical importance.2® Certainly in the United 
States no subject is expressly excluded by the Constitution from treaty ne- 
gotiation nor any type or form of convention. It is not, in the second place, 
clear that any such restriction is to be inferred from the Constitution. It is 
sometimes said that no treaty may be made by the United States destroying or 
altering the fundamental nature of the Union. This applies, if at all, much 
more clearly to the treaty-making agency than to the United States as such, 
and it is evident that the other states of the international community have, 
on many occasions, altered their most fundamental principles of structure and 
policy in this manner, as by agreeing to union with other states, or lesser 
structural changes, and inasmuch as this is a point of general theory or 
juristic interpretation, that record may fairly be invoked in this connection.*® 

All of this being true, it is clear that delegates of the United States could 
seldom if ever with accuracy allege, having in view merely the tenor of the 
national law, so far, that the United States as such lacked power to conclude 
any particular convention. It is not believed that they have committed this 
error, although in one case they approximated it very closely ;*" but here the 
question of the limitation of the powers of the agencies of the United States 
enters the problem. 

We must begin again with the legal situation as it would exist in the absence 
of any special national constitution, or as it continues to exist alongside of or 
behind the present Constitution of the United States. In the absence of any 
special constitution containing provisions bestowing the exercise of the treaty- 
making power of the state on one or another agency of the government, in- 
ternational law would undoubtedly sustain the conclusion that the executive 
branch might act in that capacity and bind the country thereby.** The 


2° In general; special cases of states pretending to deny to themselves, or promising not to 
use, part of their treaty-making power, exist: Covenant of the League of Nations, Art. XX; 
treaty between the United States and Cuba, May 22, 1903, Art. I. 

*° See Opium Convention of 1931, Art. 15. 31 See citation in note 11, above. 
*%See Crandall, Treaties, Their Making and Enforcement, 2d ed., Washington, 1916, 

§ 1-3. 
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power of the executive of any state in this direction is created and defined, 
or at least recognized,** to a minimum degree by international law. Further- 
more, as already indicated, this right of the executive to exercise the treaty- 
making power would be plenary in extent unless other arrangements, valid 
under international law, are made in the local constitution. 

When, however, the power of concluding treaties on behalf of the United 
States purports to be conferred, as it does according to the United States Con- 
stitution, upon two agencies acting conjointly, the President and Senate, the 
plenary power of the state in this respect may also purport to be restricted or 
excluded from exercise by those agencies. At the same time, if power to 
make treaties is conferred upon these agencies in general terms, there is also 
room for the free exercise by them of indefinite quantities of the plenary 
treaty-making power in so far as the Constitution does not stand in the way. 

That the Constitution of the United States is one based, as any constitution 
which is truly federal in origin must be, on the principle of powers delegated by 
the states to the Federal Government,** renders this line of reasoning and this 
last conclusion more difficult, though not necessarily impossible, to adopt. 
The Federal Government and its branches, it is true, can do, in the name of 
the United States, only that which the States have said they may do, only 
that for the doing of which power has been delegated to them by the States. 
But it is also true that where this power (e.g., the treaty-making power) has 
been delegated in general terms, without express limitations, it may extend 
so as to include most or all of the general treaty-making power under inter- 


national law. This raises the question of just what, if any, specific limita- 
tions upon the treaty-making power are imposed explicitly or by implication 
in the Constitution of the United States, and whether or in how far they are 
valid. 


7 


The first limitation which is alleged to arise is based upon a supposed re- 
lationship of principal and agent between the United States and the treaty- 
making power, and upon the fact that the latter was created and exists by 
virtue of the Constitution. In view of these facts, it is argued, the treaty- 
making agency could not do anything to destroy or alter the fundamental 
nature of the Union or anything contrary to the principles of the Constitution. 
It could not cede State territory without State consent. It could not wipe out 
the federal character of the Union and convert it into a unitary state; it could 
not subordinate the Union to an international sovereignty. 

If the analogy between the principal-and-agent relationship in private law 
and the relationship between the Union and its treaty-making organ were 
sound, this might follow. If textual amendment were the only known mode 
of changing national written constitutions, even including the greatest or at 

33 In the sense of being given the legal status without which it would have no force. 


* Essentially the situation is no different in a unitary state, especially where the powers of 
the government are (there) limited and defined by written text. 


TREATY-MAKING POWER OF THE UNITED STATES 467 


least the most rigid of them all, this might be still more clear. The fact is that 
the President and the Senate, especially the Senate, are not so much agents 
of the United States as embodiments of the United States itself. It may also 
be maintained that even in this case a grant of a power of agency, unlimited 
except by implication, may involve power to destroy or fundamentally alter 
the juridical and practical nature of the principal. Furthermore, it is obvi- 
ous as & fact and sound as doctrine that the nature of a state created by a 
written constitution may be altered by practice (including treaty-making) 
and evolution almost as well as by textual amendment, and this even in mat- 
ters covered in the constitution. Finally, we need say little of the inconclu- 
sive argument which is made to turn upon the distinction between funda- 
mental and non-fundamental features of the Union; distribution of powers 
between States and Federal Government is surely the most fundamental 
feature in the Federal Constitution, yet it is freely admitted that this feature 
may be altered by the treaty-making power.*5 

Beyond this false beginning, it is argued that there are two main forms of 
limitations on the treaty-making power: limitations in terms of subject mat- 
ter, and limitations as to forms of action which are forbidden to be treated at 
all or treated in certain ways by the Constitution. 

Thus certain subject matters are supposed to be reserved, by the Con- 
stitution, to the States or to other departments of the Federal Government 
(the Congress, the President, the courts) for regulation. Certain subjects are 
by name subjected to the legislative power of the Congress,®* the powers of 
the President are defined in part in terms of subject matter,’7 and the juris- 
diction of the Federal courts likewise.*8 Then “the powers not delegated to 
the United States by the Constitution, nor prohibited by it to the States, are 
reserved to the States respectively, or to the people,” ®® and the powers here 
mentioned actually include both certain subject matters and certain forms 
of action. 

Secondly, certain forms of action are conferred or attributed by the Con- 
stitution to the States, to the Congress, the President or the courts. Roughly, 
legislative power is given to the Congress,*® executive and administrative 
power to the President,*! judicial power to the courts;* to the States are re- 
served or remain, under the provision just quoted, powers of all these types 
or varieties, and also the principal constituent or constitution-making or con- 
stitution-revising power,* although this they share in part with the Federal 
Congress. 


% This is not true where, the powers of government having been granted by a superior au- 
thority to the component units of a governmental system which has, for one reason and 
another, been given a federal form, so to speak, they have been distributed among the central 
and provincial governments, as in the Dominion of Canada. Kennedy, W. P. M., The 
Constitution of Canada, New York, 1922, p. 435, ete. 

* Constitution, Art. I, Sect. 8. 37 Art. II, Sects. 2, 3. 88 Art. III, Sect. 2. 

** Amendments, Art. I. 40 Art. I, Sect. 1. 4 Art. IT, Sect. 1. 

@ Art. III, Sect. 1. # Art. V. 
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Finally, it may be added that certain powers, so to speak, are forbidden both 
to the United States or the Federal Government, and to the States.44 Both 
are forbidden to “deprive any person” of life, liberty, or property “without 
due process of law.” #* This obviously refers in part to the subject-matter in- 
volved—life, liberty, property—and also to the forms of action possible for 
the purpose proscribed, particularly executive action “without due process of 
law.” 

The decisive question then arises: to what extent, if at all, do these limita- 
tions affect the treaty-making power of the United States? Do they in strict 
legal logic reduce the scope of that power or its exercise? Have they in prac- 
tice had this effect, and if so, has this been because of considerations of law 
or of policy? 

As already indicated, many efforts have been made to deal with these 
alleged limitations, and to escape from them, on the basis of the national con- 
stitutional law itself, as also upon grounds of necessity or empirical consid- 
erations which leave the question of principle untouched. In so far as this 
can be done on sound grounds of constitutional law, the result may be ac- 
cepted without further hesitation, and the international law question left 
out of account. Thus it may be pointed out that the Constitution does not 
stipulate that treaties, in order to be part of the national legal system on a par 
with the Constitution, shall be made “in pursuance thereof,” as it does in the 
case of statutes, but only “under the authority of the United States”; ** for 
this, however, there is a special historical explanation,*? and even if that 
explanation be disregarded and the clause taken at face value, it is negative 
rather than affirmative evidence toward the conclusion. On the other hand, 
while it is now well accepted that the treaty-making power is competent to 
deal with matters allotted to branches of the Federal Government for legisla- 
tive or administrative action and even those reserved to the States, as also 
that the treaty power has authority to bind the legislative and other Federal 
departments and place them under obligation to discharge certain functions, 
these results have been usually reached by arguing from practical necessity 
or from actual practice and similar considerations of doubtful value.*® Even 
the continued conclusion of treaties dealing with matters allotted to other 
Federal agencies or the States would have no value as a legal principle unless 
it is construed to modify any constitutional arrangements intended to restrict 
or forbid it; on the other hand, if it can be shown that no such intentions 
existed in the first place, the practice has no great significance. The power 
of the treaty-making authority to bind the whole state and its legislative and 
other agencies is a power conferred or recognized by international law, more- 
over, and can be discovered only by turning from the national law to that field. 


# Art. I, Sects. 9, 10. 45 Amendments, Arts. V, XIV. 
Constitution, Art. VI, § 2. 

‘7 Wright, Constitutionality of Treaties, as cited above, note 4, p. 251, note 23. 
“ Geoffroy v. Riggs, 1890, 133 U.S. 258. 
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In fact, one is finally driven to the conclusion that for an adequate solution of 
the whole problem that is just where he must turn. 

The question to be faced now may be stated thus: does international law, 
which confers upon the state (here the United States) , and thus upon its execu- 
tive department, a plenary power to make treaties, interpose any bars to 
constitutional action by the state restricting the exercise of that power by 
itself or by its government? If so, what are those bars, their nature and their 
extent? 

It must be admitted at once that international law does permit the national 
state to regulate to some degree the exercise of the treaty-making power on 
its behalf. The state might intrust the exercise of that power to some agency 
other than its chief executive officer, doubtless, provided the agency selected 
were suitable or adequate to the purpose, although it is difficult to conceive of 
legislative or Judicial agencies fulfilling this requirement. Certainly it may 
require approval by a representative body, such as the Senate, as a prelimi- 
nary to ratification. Such constitutional requirements are sufficiently com- 
mon, of sufficiently long standing, and it is sufficiently possible to reconcile 
them with the objective of treaty-making, to fall within the principles of 
international law and hence raise no real question of limitations contrary 
thereto. 

Beyond this point, the real questions arise. But always cases where a 
treaty might be mandatory must be differentiated from those where it is not, 
and the question of limitations on the state must be distinguished from that 
of limitations upon the government. 

There are few situations where conclusion of a treaty would be obligatory 
upon a state by either common or conventional international law. Perhaps 
the conclusion of consular conventions forms a case in point under the former, 
always allowing for exceptional circumstances which would take the case out 
of the general rule.4® Certain rare cases of the latter may also be found, 
where states have obligated themselves by one treaty to conclude another, 
going upon an assumption that they will be able to agree on terms when ne- 
gotiations arrive; © the first agreement may be assumed to fall within the area 
not covered by constitutional prohibitions.5t Where they exist, however, 
the national state obviously cannot escape by pleading such limitations 


See the present writer’s Manual Digest of Common International Law, New York, 
1932, p. 156 (Art. 132 and footnote 132.1). 

°° The possibility of defeating the purpose of such an agreement by persistent disagree- 
ment on terms, while not necessarily destructive of all meaning and value for such a treaty 
may be admitted, but such treaties continue to be made; if our conclusions in this study de- 
pended upon the mandatory treaty—the treaty which a state is obligated to conclude— 
we should have to investigate this matter further but, as will appear, they do not. For 
example of the type of thing involved see League of Nations document, C. 214. No. 70. 
1928, II. 

*! Otherwise the general problem would simply arise on the earlier stage and the present 
special problem not arise at all. 
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upon its powers. There may be no way of exacting performance, but the legal 
obligation is not impaired. The state could in such cases neither destroy its 
own international-law-given treaty-making power nor properly refuse to 
exercise it. 

Nor could it, a priori, plead constitutional limitations upon its treaty-mak- 
ingagency. Thestate is under obligation to maintain machinery adequate to 
discharge its international obligations.5* ‘There may be, again, no way to 
compel performance, but the obligation cannot be escaped by pleading con- 
stitutional peculiarities or infirmities. As none of the cases in which the 
United States has pleaded constitutional inability involved mandatory treaty- 
making, we need not pause upon it further. 

Where the power to make treaties is conferred by international law in purely 
permissive form, the situation at first glance appears very different. May a 
state not refrain from exercising, and refuse to exercise, & permissive power 
which it possesses? Must a state sign a treaty whenever presented with an 
opportunity or a draft text? May not constitutional provisions operate 
as acts of abstention or refusal by the state or its government in this 
direction? 

It would seem that everything turns upon the distinction between absten- 
tion or refusal in a specific case, on political grounds, and a pretended denial 
or destruction of the power of the state or its government in general terms on 
legal grounds. There is no doubt that a state may decline to conclude a 
treaty, within the permissive field, on grounds of policy, or on mere grounds 
of caprice for that matter. So for the government of the state, or the treaty- 
making organ, speaking on behalf of the state. But it would not seem that 
the state could, by statute or constitutional provision, destroy, deny that it or 
its government possessed, or forbid the general exercise of, the treaty-making 
power conferred by international law. A state, a subject of international 
law, its powers fixed thereby, may not by national law reduce the scope of its 
own treaty-making power, which is necessarily defined by international law, 
so as to be able afterwards to deny that it possesses, under that law which 
must be regarded as finally decisive in this matter, the power to make such 
and such a treaty. A state may refuse to sign a given proposed treaty on 
grounds of policy, but cannot effectively bind itself, even by declaring that 
it will not, on grounds of policy, sign such and such treaties in the future, for 
this would in effect reduce the scope of its internationally given treaty power. 
The source of that power being the international community and the medium 
of its grant international law, it cannot be definitively limited in its extent or its 
exercise by action or law emanating from a lower source, namely, the national 
community.®* For this would be as though a State in the United States should 
incorporate in its constitution a clause forbidding the Governor to conclude in- 


52 Potter, Manual, as cited above, note 49, p. 155 (Art. 127 and footnote 127). 
5 Reflection will reveal that not only does the national treaty-making power derive from 
or depend on the authorization of the international community, but also all of the other 
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ter-State agreements under the Federal Constitution,®4 and then deny that 
it or he—the State or its Governor—possessed such power any longer. 

This renders it unnecessary, because inconclusive, to study further the 
details of the alleged limitations in the United States specifically. In part 
they may not, as they may not have been intended to, reduce the treaty- 
making power. Inso far as they were so intended and appear so to do, they 
can have no such effect in any definitive or international sense. 

In addition to answering our main question, this analysis seems to imply 
certain other consequences which may be noted in passing.®> It means, thus, 
that the principle or policy of the division of powers within the Federal Gov- 
ernment itself, so dear to American constitutional law, has no place or sig- 
nificance in the action of one state vis-d-vis another. It is a possible policy 
for application within a state—though of dubious value for any people who 
can trust its own political wisdom and restraint, or where carried to extremes 
—and for application in the organized codperation of many states in con- 
ference, court, or commission. But when one state takes action vis-a-vis an- 
other it does so as a unit, whether in action below the level of law or treaty 
agreement, in concluding a treaty, or in applying law or treaty. Interna- 
tional law recognizes no principle of separation of powers at the point of in- 
ternational contact, and that principle has no force to modify international 
obligations or procedure in that connection. 

Likewise, although another consideration is alleged as part of the “lack of 
power” argument, the above analysis seems to destroy its importance as a 
distinct consideration also. It is argued that the Federal Government, be- 
cause of constitutional distribution of powers, lacks or would lack power to 
execute certain kinds of treaty agreement which it would nevertheless be ex- 
pected to execute if it concluded them or pretended formally to conclude them, 
in spite of their being unconstitutional in the sense of conflicting with that 
distribution, and hence feels it wise and even indispensable to refrain from 
signing.56 Obviously this adds nothing to the situation as already defined. 
If there were subjects or actions respecting which the United States could 


national governmental powers, including the constituent power (cf., reasoning in note 24, 
above); this does not alter, but, on the contrary would, if we could explore it fully here, 
reénforce the conclusion drawn in this paper. 

4 Art. I, Sect. 10, el. 3. 

% The present problem is at times stated as a question whether the world legal system is 
monistic or dualistic in character (i.e., whether international law is distinct from or inte- 
grated with, and takes primacy over, national law), or as a question whether a treaty invalid 
under national law can be valid under international law. See B. Mirkine-Guetzevitch, 
Droit Constitutionnel International, Paris, 1933, p. 164. The treatment here given should 
indicate that all depends upon whether international law has permitted or forbidden the 
constitutional arrangements, if any, in question; if it has permitted them they are valid and 
no treaty contravening them is valid, but if it has not, they have no force and a treaty other- 
wise valid is sound. 

% See utterance in document cited above, note 6. 
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not for constitutional reasons conclude treaties, it would have no power to 
execute them, for the power to execute extends only to treaties (validly) 
made under the authority of the United States. Contrariwise, it has ample 
power to execute treaties validly concluded, and hence this argument simply 
refers us back to the original problem. 

All of this also means, of course, that the treaty-making power, exercised 
by the treaty-making agency, may impose obligations not only upon the 
United States as such, but also upon its organs, such as the courts, the execu- 
tive or administrative agencies, and the Congress.57 These obligations are 
legal and not merely moral in that they flow from, can be based upon, and 
are sanctioned by, the whole system of law, national and international, which 
regulates these matters. They may not be enforceable because of the pro- 
cedural difficulty, not to say impossibility, of exacting performance of legis- 
lation from a representative body such as Congress. But at various points in 
the Constitution legal obligations of legislation are laid upon the Congress, and 
usually these are to be incurred as a result of actions of other organs of the 
Federal Government ;** so it is in connection with the operation of the treaty- 
making power. 

A further result is to place treaties concluded in the name of the United 
States, by agents which international law would recognize as competent for 
that function, in a position, in respect to the Constitution of the United States, 
such as that occupied by the Constitution and other inter-State agreements in 
respect to State Constitutions or statutes. The only general restrictions re- 
garding the validity of treaties, vis-a-vis the parties thereto, which interna- 
tional law imposes are those of form and freedom from fraud or force in the 
negotiations. In the former is admitted approval by representative bodies, 
as being common practice and not in itself necessarily destructive of the object 
in view. On the other hand, any pretended treaty would have to be con- 
demned on the latter ground if bad faith or an attempt to use the treaty form 
for other than its proper function were revealed; thus, if a treaty were con- 
structed so as merely to circumvent the Constitution for the benefit of the 
Federal Government or the treaty-making power rather than to accord to the 
cosignatory state a benefit in return for which the United States obtained 
some benefit regarded by the treaty-making power as equivalent and desir- 
able, in view of all circumstances, it might not be regarded as a bona fide 
treaty at all.5® Short of this, it does not seem that international law would 
disapprove, and national law may not de jure narrow, the scope of that field 
of activity. 

The final question to be answered is the very pardonable inquiry as to 
whence or how such an element can have come to enter into an otherwise 


5’ This is now generally admitted; see Hyde, §§ 525, 526. 

68 Constitution, Art. VI, cls. 3 and 2 (in that order), e.g. 

5° See treatment (believed to be incomplete) of this point by Wright, article cited, pp. 258, 
262-263. 


TREATY-MAKING POWER OF THE UNITED STATES 473 


somewhat rigid and limited system of government, the system defined in 
United States constitutional law, and whether the framers of that system 
foresaw and admitted that result? The reply is that the treaty-making 
power as recognized by international law, unlimited in subject-matter and 
restricted only by certain formal requirements, was acquired by the United 
States when it sought and obtained recognition as a state among states. The 
way in which that power was exercised in the first generation of the national 
life indicates that this was a matter of no small importance to the new nation. 
The framers were quite aware of this situation in general, and if they did not 
entirely foresee and perhaps would not have favored the extensive use to be 
made of the treaty-making power later, or perceive exactly how it could and 
almost inevitably must operate to nullify in large degree their carefully 
elaborated system of national constitutional restraints and restrictions, or 
admit or authorize that result, no more did they perceive and try to estop it. 
The result is a reality, surprising only to those who have allowed an undue 
superstitious regard for national, formal, and verbal rigidities to obscure 
their perception and warp their appreciation of international or world-wide 
human, substantive, and living realities. 


VI 


The argument of the preceding pages may be summarized as follows: Inter- 
national law is superior in authority to national constitutional law, and the 
latter may not validly contravene the former; the treaty-making power is 
possessed by the national state by virtue of international, not national, law, 
where it is a priori plenary as to the subjects with which it may deal or the 
forms of action for which it may provide; while international law to some 
degree permits the national state to adopt its own procedure for conclusion 
of treaties, including approval by representative bodies, it would not permit 
adoption of procedures seriously impairing the exercise of that power; where 
conclusion of a treaty is mandatory upon a state under international law, the 
latter may not by national constitutional law escape that obligation; where it 
is permissive, the state may refuse to conclude a treaty in an instant case, but 
may not by national law reduce its own power, under international law, or 
that of its treaty-making agency, the repository of this international law 
power, to conclude such a treaty in the future, for this would be to attempt to 
impose national legal restrictions upon international legal powers; the actual 
provisions of the Constitution of the United States do not pretend explicitly 
to remove any subjects or types of action from the purview of the treaty- 
making power, and none of the provisions of the Constitution are valid, for the 
reason given in the preceding clause, to restrict by implication the treaty- 
making agency from concluding an international agreement on any subject, 
or providing any type of action relating thereto, which it may politically see 
fit, including, as a maximum, submission of the United States to an interna- 
tional sovereignty, and all lesser degrees of restrictive action. It is certainly 
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not to be inferred that such a conclusion has been reached already by the 
United States Government; the protests of “lack of power” made in certain 
cases by delegates of the United States may be regarded as having been quite 
sincere. Itis also hardly to be expected that such a conclusion will be accept- 
able to the fanatically nationalistic confraternity of constitutional lawyers or 
to extreme nationalists generally, but it is submitted that it is both theo- 
retically sound and socially valuable from either an international or a na- 
tional point of view. 


THE NARCOTICS CONVENTION OF 1931! 


By Quincy WRIGHT 
Of the Board of Editors 


The international conventions to control the use of opium and narcotic 
drugs have been of interest to the United States (1) primarily from the stand- 
point of their efficiency in combating an acknowledged evil. They also have 
a more general interest in that they illustrate methods (2) of sumptuary regu- 
lation, (3) of economic planning, and (4) of international administration, per- 
haps capable of application in other fields. Finally, (5) the application of 
these conventions has raised some problems of general international law. 

(1) The United States has little to lose and much to gain from effective in- 
ternational control of opium and narcotic drugs. Consequently it is not sur- 
prising to discover that it has displayed an unusual willingness to subordinate 
national sovereignty to international government in this field, and has co- 
operated with the League of Nations more consistently in this than in any 
other problem. Where American codperation has been qualified, as illus- 
trated by its bolt from the conference of 1925 and its failure to ratify the con- 
vention which emerged from that conference, this has been because of irritation 
at the hesitancy of others to sacrifice their sovereignty to the general good 
rather than from any unwillingness to submit itself to international govern- 
ment in the field. 

The United States initiated general international consideration of the opium 
problem in the Shanghai Commission of 1909. It summoned the Hague Con- 
ference of 1912, and after the war codperated with the League of Nations to 
make the convention which emerged from this conference effective. In 1923 
the United States succeeded in getting the League of Nations Advisory Com- 
mittee on the traffic in opium and other dangerous drugs to accept, with some 
reservations, an interpretation of the Hague Convention as excluding the use 
of opium products except for “medicinal and scientific purposes,” and as im- 
plying an obligation of the parties to limit the growing of the opium poppy so 
as to prevent any surplus beyond the world’s requirements thus defined. 


1 See U. S. Treaty Series, No. 863; U. S. Dept. of State, Conference Series, No. 10, Con- 
ference on the Limitation of the Manufacture of Narcotic Drugs, Geneva, May 27-July 
13, 1931, Report of the Delegation of the United States to the Secretary of State, Wash- 
ington, 1932; League of Nations, Treaty Series, Vol. 139, p. 303 ff.; League of Nations, 
Records of the Conference for the Limitation of the Manufacture of Narcotic Drugs, Geneva, 
May 27 to July 13, 1931, 2 vols., L. of N. Pub., Opium and Other Dangerous Drugs, 1931, 
XI,10. The writer has dealt with earlier phases of the problem in “The Opium Question,” 
this Journat, Vol. 18 (1924), pp. 281-295; ‘“‘The American Withdrawal from the Opium 
Conference,” ibid., Vol. 19 (1925), pp. 348-355; “The Opium Conference,” ibid., pp. 559-569. 
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In spite of the misunderstandings during the 1925 conference which grew out 
of the failure of the conference to give full effect to this interpretation, the 
United States has continued to codperate with other nations in the field, at the 
same time it has sought to strengthen its own laws dealing with the problem and 
to improve their administration. The manufacture in, and importation into 
the United States of heroin has been absolutely forbidden, the narcotics ad- 
ministration has been concentrated in a bureau of the Treasury Department, 
and extensive educational campaigns and statistical studies with respect to 
the use of narcotics in the United States have been undertaken.” In 1924 and 
1926 conventions to suppress the smuggling of narcotics and other articles were 
negotiated by the United States with Canada and Mexico.* In 1928 
an exchange of notes took place on the initiative of the United States with 


2 For summary of American legislation on the subject before 1924, see this JouRNAL, Vol. 
18 (1924), p. 285. More recent legislation includes the Revenue Act of June 2, 1924 (43 
Stat. 328), reénacting the Act of Dec. 17, 1914, providing for registration and taxation of 
persons dealing in narcotics; the Act of June 7, 1924 (43 Stat. 657), prohibiting the importa- 
tion of opium for the manufacture of heroin; the Act of Feb. 26, 1926 (44 Stat. 99), strength- 
ening the internal revenue laws in respect to the seizure of illegitimate narcotics in the United 
States; the Act of Jan. 19, 1929 (45 Stat. 1085-1089), defining “narcotic” and ‘“‘addict’”’ and 
establishing narcotic farms for the treatment of ‘narcotic addicts’; the Act of June 14, 1930 
(46 Stat. 585-587), establishing the Bureau of Narcotics in the Department of the Treasury 
under a Commissioner of Narcotics in substitution for the Federal Narcotics Control Board, 
authorizing the Commissioner to offer rewards for information on violation of the narcotics 
laws, authorizing the Surgeon-General of the Public Health Service to study abuses of nar- 
cotics and to determine and report to the Secretary of the Treasury the quantities of crude 
opium and coca leaves and their salts necessary to supply normal and emergency medicinal 
and scientific requirements of the United States; authorizing the Secretary of the Treasury 
to codperate with the Secretary of State in discharging the international obligations of the 
United States concerning narcotic drugs and with the States in suppressing the abuse of 
narcotic drugs in the United States; the Tariff Act of June 17, 1930 (46 Stat. 748), increasing 
the liability and penalties of vessels entering the United States with prepared opium in their 
cargo. See also Hearings before the Committee of Ways and Means, H. of R., on H. R. 
7079, a bill prohibiting the importation of crude opium for the purpose of manufacturing 
heroin, April 3, 1924; Remarks of Walter F. Lineberger of Calif., H. of R., Cong. Rec., Feb. 
18, Dec. 16 and 21, 1925, on the work of the International Narcotics Educational Associa- 
tion; C. E. Terry, Report to the Committee on Drug Addiction on the Use of Narcotics in 
several American communities, N. Y., 1927. This report points out that estimates of the 
number of drug addicts in different communities of the United States vary too much to 
permit of generalizing. Such generalizations run from under 100,000 to over 1,000,000 drug 
addicts in the United States (pp. 64-65; and Report, 1931, pp. 19, 24). See also Arthur 
Woods, Dangerous Drugs (New Haven, 1931), pp. 39-40. The per capita consumption of 
drugs appears to vary enormously in different parts of the world. Estimates for morphine 
vary from .09 Kg. per million inhabitants per year in the Dutch East Indies, to 8.42 Kg. 
per million per year in Great Britain, 13.74 Kg. in Japan, 16.89 Kg. in the United States, 
16.99 Kg. in France, 17.01 Kg. in Norway, 18.09 Kg. in Germany, and 91.67 Kg. in Kwan- 
tung. (See League of Nations Pub., Opium, etec., 1932, XI, 3, p. 104 ff., and Reports of 
the Permanent Central Opium Board, Sessions 5 to 13, 1931-1932, League of Nations 
Official Journal, Vol. 12, pp. 289 ff., 2190 ff.; Vol. 13, p. 1761 ff.) 

3U. S. Treaty Series, Nos. 718, 739; E. D. Dickinson, this JournaL, Vol. 20 (1926), p. 


344 ff. 
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Belgium, Czechoslovakia, Danzig, Denmark, France, Germany, Great Britain, 
Greece, Italy, Japan, The Netherlands, Spain, and Turkey, providing for direct 
and immediate communication between police officers in charge of narcotics 
control with reference to the identification and apprehension of persons en- 
gaged in illicit traffic, to the acquisition of information on the suspected move- 
ments of smuggled drugs, and to codperative action in detective and investiga- 
tory work. 

The United States participated in the conference of 1931 at Geneva and de- 
posited its ratification of the convention which emerged on April 28, 1932.° 
According to its terms, this convention came into force on July 10, 1933, with 
forty states as parties. Six additional states had become parties by May, 
1934.6 In announcing the proclamation of this treaty by the United States, 
the Department of State confidently expected it “to constitute an effective and 
important step in the direction of suppressing the evils of the illicit drug traffic 
and of reducing the production of narcotic drugs to the amounts needed for 
medical and scientific purposes. The advantage of the treaty to the United 
States,” continued the statement, “‘lies in the fact that it limits the quantities 
of dangerous drugs manufactured in other countries, renders much stricter the 
control abroad of legitimate trade in these substances, and affords better fa- 
cilities for suppressing the illicit traffic.” 

The announcement continued: 


The principal problem of narcotics law enforcement in the United 
States is that of preventing the unlawful introduction of narcotic drugs 


and particularly the derivatives of opium and of coca leaves from abroad. 
It is foreign overproduction, 2.e., total production over and above the 
amount needed for medical and scientific purposes, which supplies the 
illicit international traffic. The domestic manufacture of the drugs in 
the United States is limited so closely to the medical needs of the country 
that diversion of the home manufactured product is comparatively negli- 
gible, and the illicit traffic finds its source of supply in drugs which are 
smuggled in from abroad. 


‘Dept. of State, Press Release, Feb. 15, 1929. Similar executive agreements were made 
in 1930 and 1931 with Austria, Cuba, Egypt, Mexico, Poland, Portugal, Rumania, Switzer- 
land, Yugoslavia. See U. S. Dept. of State, Treaty Information, Dec., 1932, Supp. to 
Bulletin No. 39 (List of Treaties and Other International Acts of the United States of 
America in force December 31, 1932), pp. 80-83. 

°U.S. Treaty Series, No. 863. 

®See list of parties in Advisory Committee on Traffic in Opium, Report on 16th Session, 
May, 1933, L. of N., Opium, 1933, XI, 1, p. 26; and in U.S. Treaty Series, No. 863, p. 58, 
and Treaty Information, Nos. 51, 53, 55. The non-parties include (May, 1934) Abyssinia, 
Afghanistan, Albania, South Africa, Argentina, Austria, Bolivia, Ecuador, Denmark, Fin- 
land, Greece, Honduras, Iceland, Japan, Latvia, Liberia, Liechtenstein, Luxemburg, New 
Zealand, Norway, Panama, Paraguay, Saudi Arabia, U. S. S. R., Yugoslavia. Belgium 
and Great Britain reserved with respect to their colonies, protectorates and mandated 
areas. France and Portugal reserved the obligations respecting statistics from such areas. 

Of these non-parties, Japan and U. S.S. R. are narcotic manufacturing countries, and 
Afghanistan, Bolivia, Japan, Yugoslavia and U. S. S. R. are opium or coca producing coun- 
tries. See note 19, infra. 
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The statement added that the United States would not relax its domestic con- 
trol, and that little, if any, additional legislation would be called for under the 
obligations of this convention.” 

In September, 1933, the United States announced its willingness to submit 
the names of candidates for membership in the Permanent Central Opium 
Board set up by the Opium Convention of 1925, and to act with the Council 
of the League of Nations in the selection of that board. It was explained that 
although the board was set up under a treaty to which the United States was 
not a party (1925), it is entrusted with important functions under a treaty 
which the United States has ratified (1931), and that the United States 
had obligated itself to codperate and had codperated wholeheartedly with the 
board since its establishment in 1928.8 

(2) Itis still too early to determine whether the optimistic expectations are 
justified, that the 1931 convention will seriously curtail the illegitimate trade 
which has succeeded in getting around the 1912 and 1925 conventions. Ameri- 
cans fresh from experience of the rise and fall of the 18th Amendment may en- 
tertain some skepticism with respect to the capacity of human ingenuity to 
control the use of narcotic drugs which, although desired more urgently by 
addicts than are alcoholic beverages, are easier and more profitable to smuggle 
than the latter because of their lesser bulk in proportion to their value. It is 
also to be observed that the necessity of certain drugs in medical practice 
makes it imperative that some stocks be everywhere on hand. On the 
other hand, the very serious effect of drug addiction on health, morals and 
criminality of the addict, and the extraordinarily rapid spread of addic- 
tion among all classes, have developed a powerful public interest in estab- 
lishing adequate control. Undoubtedly public opinion in the United States 
is far more united upon the policy of confining narcotic drugs to medical 
and scientific uses than it ever was upon the policy of confining alcohol to 
such uses. 

A national administration attempting to deal with the narcotics problem is 
confronted first with the problem of internal trade. It attempts to prevent 
reserve stocks and freshly manufactured narcotics suitable for consumption 
from getting into the illegitimate trade. The difficulty of preventing surplus 
quantities from leaking at once suggests the strict regulation of domestic pro- 
duction and manufacture, but this proves useless without rigorous control of 
the importation both of manufactured drugs and raw materials for such manu- 
facture. At this stage the matter enters the international field because, with- 
out the assistance of exporting countries, it has proved impossible to prevent 
the wholesale smuggling of commodities whose bulk is so slight in proportion 
to their value that they can profitably be concealed in small quantities in the 
middle of apparently legitimate shipments.® International regulation, simi- 


7 Dept. of State, Press Releases, July 15, 1933. 8 Jbid., Sept. 23, 1933. 
* Certain methods of smuggling are set forth from data published by the League of Nations 
Advisory Committee in Arthur Woods, op. cit., p. 61 ff. 


THE NARCOTICS CONVENTION OF 1931 479 


larly, beginning with the attempt to control international trade, soon attempts 
to control world manufacture and agricultural production. 

The 1912 Opium Convention, although stating general principles in regard 
to the control of production, relied mainly on the control of international trade, 
and imposed a joint responsibility on both exporting and importing govern- 
ments to prevent raw, prepared or medicinal opium and manufactured nar- 
cotic drugs from getting into a country unless authorized by its government. 
The determination of the amount required and internal control of its use was 
left to each government, subject to the general principle of gradual suppres- 
sion of the use of prepared opium, and limitation of the use of medicinal opium 
and manufactured drugs “to medical and legitimate” purposes. Assistance to 
China in suppressing the smoking of prepared opium was 4 major purpose of 
this convention, as it was of the first of the 1925 conferences and of the Bang- 
kok Opium Conference of November, 1931. 

The system of the 1912 convention for regulating international trade in 
these substances was strengthened by the supervision of the League of Na- 
tions Advisory Commission on Traffic in Opium and Other Dangerous Drugs, 
and by the Narcotics Convention produced by the second conference of 1925, 
which required the use of export and import certificates in the legitimate in- 
ternational trade in these substances, and set up the Permanent Central 
Opium Board, to which the parties were obliged to submit annual estimates of 
their import requirements and quarterly statistics of their exports and im- 
ports of the controlled narcotic substances. 

Even this system, however, has proved inadequate to prevent smuggling, 
and extraordinary disclosures were made by the Advisory Commission with 
respect to the methods of smugglers, and the negligence, if not bad faith, of 
governments. In 1927 the Assembly of the League of Nations received a re- 
port from its Fifth Committee noting that the Advisory Committee had made 


& very serious statement that, with regard to combating the drug evil, 
action by governments falls far short of their contractual obligations. 
.. . A very grave charge is made against the individual governments, 
and the documents published by the Advisory Committee supports, it 
must be admitted, to the very fullest extent, the view it has expressed as 
to the danger of the situation. The Fifth Committee would like to make 
an appeal to the Assembly delegates that they should all, on their return 
to their respective countries, urge upon the competent authorities there 
the necessity for drastic action.’ 


The inadequacy of control applied only to the trade in narcotic substances 
was apparently foreseen by the Hague Convention of 1912, which required the 
parties to “enact effective laws or regulations for the control and distribution 


Records of the Assembly, 8th Ordinary Session, League of Nations Official Journal, 
Sp. Supp., No. 54, pp. 117, 413; Woods, op. cit., p. 106. The L. of N. Advisory Committee 
on Traffic in Opium and Other Dangerous Drugs publishes every year a list of illicit trans- 
actions and seizures reported by the governments. That for 1930 contained 170 closely 
printed pages. (L. of N. Pub., Opium, 1930, XI, 9.) 
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of raw opium” (Article 1). The United States delegation at the Geneva Con- 
ference in 1925 sought to extend this to coca leaves and to add the phrase “‘so 
that there will be no surplus available for purposes not strictly medical and 
scientific.” This logical proposal for controlling the growing of the plant 
sources of narcotic drugs was frustrated by the administrative inability of 
certain countries, especially China, to prevent at the time the extensive grow- 
ing of the opium poppy, and the unwillingness of other countries, especially 
India, to curtail production so long as a universal production control was im- 
practicable! The revenue interests of certain countries may also have 
affected their willingness to suppress raw opium production. Instead, the 
Geneva Opium Convention of 1925, participated in by seven states with Far 
Eastern territories, but not by China, attempted to control opium smoking 
through government monopoly of the business. The same system was ad- 
hered to in the Bangkok Convention of 1931.1? 

Although raw or slightly prepared opium is eaten or smoked in Asia, and 
coca leaves are chewed in Peru and Bolivia, in most countries narcotic addic- 
tion results from the use of manufactured drugs, especially morphine, heroin, 
and cocaine. Thus failing to control the production of the raw product, the 
Geneva Conference sought to limit the production of manufactured drugs to 
“medical and scientific purposes.” The Geneva Convention on Narcotic 
Drugs came into effect in 1928, and reports of the Permanent Board showed 
that production of these drugs was ten times the “medical and scientific re- 
quirements” of the world.4* It soon became clear that the Geneva Conven- 
tion was not adequate to effect the necessary decrease in the production of 
these drugs. Consequently a new conference was held at Geneva in 1931 to 
supplement the earlier conventions “by rendering effective by international 
agreement the limitation of the manufacture of narcotic drugs to the world’s 
legitimate requirements for medical and scientific purposes and by regulating 
their distribution.” To carry out this program required nothing less than 
economic planning of the narcotic industry on a world scale. 

(3) Economic planning involves central control, whether by ownership, by 
regulation, or by advice, of the entire production and distribution of the com- 
modities to which the plan extends within the area covered by the plan. The 
1931 Narcotics Convention is the first attempt at a world plan for any eco- 

11 See this JouRNAL, Vol. 19 (1925), pp. 348-355. For list of producing countries, see note 
19, infra. 

13 “th text of Geneva Opium Convention, 1925, see Hudson, International Legislation, p. 
1580, and of Bangkok Opium Convention, 1931, see L. of N. Pub., Opium, 1932, XI, 1. For 
discussion explaining reasons for lack of results in the Bangkok Conference and the adequacy 
of the monopoly policy, see L. of N., Advisory Committee on Traffic in Opium, Minutes of 
15th Session, April, 1932 (L. of N. Pub., Opium, 1932, XI, 2), p.10. See also E. T. Williams, 
this JouRNAL, Vol. 27 (1933), p. 220, who writes: “It decided that it was impracticable to 
attempt to prevent opium smoking as long as the illicit traffic in the drug continued on the 
then enormous scale. The real reason for the failure of the conference was the desire of 
interested nations to retain the revenues derived from the vice.” 

13 Woods, op. cit., p. 61. 
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nomic commodity.'4 The methods adopted may be of value in case economic 
planning is attempted with respect to other commodities. In fact, the Dis- 
armament Conference had prepared a document entitled “Analogies between 
the Problem of the Traffic in Narcotic Drugs and that of the Trade in and 
Manufacture of Arms.” 

The planning provided in the Narcotics Convention of 1931 begins with an 
estimate of the world’s requirements for medical and scientific purposes by the 
Permanent Central Board, assisted by the Supervisory Body, on the basis of 
estimates of its own requirements submitted by each country or, lacking these, 
of estimates prepared by the Supervisory Body.!® The convention does not 
provide for a central allocation of these total requirements among the manu- 
facturing countries, but each country is bound to limit its manufacturing each 
year according to its estimates and its export orders. At the end of the year 
each country is bound to submit to the Permanent Central Board full statistics 
of its manufactures, exports, imports, reserve stocks and seizures, thus making 
possible a universal statistical check-up. 

(4) Possibilities of evasion still exist, although the efficiency of administra- 
tive controls has been greatly developed since the 1912 convention. Each 
successive convention has been supplementary to those which preceded it (see 
1925, Art. 31; 1931, Art. 24). 

The 1912 convention, with 25 articles occupying seven pages, relied upon the 
good faith of the parties in fulfilling obligations to take legislative, judicial 
and administrative action each in its own territory, and set up no inter- 
national supervisory or administrative arrangements, except that of consti- 
tuting The Netherlands Ministry of Foreign Affairs a clearing house for 
receiving and distributing legal and statistical information on the subject 
(Art. 21). 

The 1925 Narcotics Convention, with 39 articles occupying 13 pages, set 
forth the obligations of the parties much more concretely than had its predeces- 
sor, particularly in regard to the enactment of suitable penal legislation (Arts. 
28, 29). It required the parties to license drug manufacturing and trading 
establishments and premises and to subject them to detailed administrative 
supervision and the keeping of careful records of the drugs manufactured, im- 
ported, exported, sold and distributed (Art. 6). The parties to the conven- 
tion were required to regulate international trade and transit of the controlled 


44 Subsequent agreements have been made attempting less comprehensive world plans for 
the production of wheat, silver and rubber. 

%L. of N. Pub., Disarmament, 1933, IX, 4. 

6 The estimates for 1934 dealt with 15 drugs, but of these only morphine, heroin, codeine, 
dionine, and cocaine were quantitatively important. It appears that 514 tons of cocaine 
are required for the world, and 40 tons of morphine. Of the latter, 834 tons are needed in 
that form, and the remainder is to be converted into 26 tons of codeine, 214 tons of dionine, 
114 tons of heroin, and one ton of other drugs. See League of Nations, Estimated World 
Requirements of Dangerous Drugs in 1934 (Geneva, 1933), p. 3, and L. of N. Monthly 
Summary, Dec., 1933, Vol. 13, p. 286. 
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substances by an elaborate system of export and import certificates (Arts. 
12-18), and the Health Committee of the League of Nations, with the advice 
of the Permanent Committee of the Office Internationale d’Hygiéne Publique, 
in Paris was authorized to determine the substances coming under the conven- 
tion (Arts. 8,10). The convention also set up a Permanent Central Board of 
eight persons, appointed by the Council of the League of Nations, to receive 
from each party to the convention estimates of its import needs for narcotic 
substances and statistics of its production, manufacture, stocks on hand, con- 
sumption, confiscations, imports and exports of these substances (Arts. 19-23). 
This board was also competent to initiate a procedure through the Council of 
the League of Nations for publishing information indicating that certain coun- 
tries appeared to be accumulating excessive quantities of narcotics or 
becoming centers of illicit traffic. In grave cases it might initiate a procedure 
for recommending an embargo on the export of narcotic substances to such 
countries (Art. 24). The board was also required to present an annual report 
on its work to the Council of the League of Nations (Art. 27). This conven- 
tion substituted the Secretary-General of the League of Nations for The 
Netherlands Government as a center of communication on the narcotics prob- 
lem (Art. 30), and provided procedures through the Council of the League of 
Nations, the Permanent Court of International Justice, arbitral tribunals and 
technical bodies for advisory opinions and adjudications, to settle disputes on 
the interpretation and application of the convention (Art. 32). 

The 1931 convention, with 34 articles occupying 17 pages, greatly elaborates 
the definition of controlled substances (Art. 1) and the capacity of the Health 
Committee of the League of Nations to enlarge or modify the list (Art. 11). 
It requires the parties to limit the manufacture of narcotic drugs in their ter- 
ritories to their consumption estimates, export orders and reserve stock re- 
quirements after subtracting quantities imported and quantities utilized from 
confiscations (Arts. 6, 7), and to exercise a strict supervision over the amounts 
of drugs and raw materials in the hands of any manufacturer (Arts. 16, 17). 
The convention enlarges the authority of the Permanent Central Board with 
respect to the receipt of estimates of the total narcotic drug requirements of all 
countries; sets up a Supervisory Body of four persons appointed, one each, by 
the Advisory Committee on the Traffic in Opium and Other Dangerous Drugs 
of the League of Nations, the Permanent Central Board, the Health Commit- 
tee of the League of Nations, and the Office Internationale d’Hygiéne Publique, 
with authority to prepare estimates of the drug requirements of countries not 
submitting their own requirements and of the total world requirements (Art. 
5). The authority of the Permanent Central Board to initiate sanctioning 
measures as provided in the 1925 convention is extended to the enforcement of 
these obligations respecting the restriction of manufacture (Art. 14, par. 3). 
The authority of the Secretary-General of the League to receive legislation, 
statistics, annual reports and reports with respect to illicit seizures from all 
parties to the convention is specified (Arts. 20-23), as is a detailed procedure 
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for settling disputes concerning the interpretation and application of the 
convention (Art. 25). 

Summarizing, we may say that the administration of existing world legisla- 
tion respecting narcotics depends mainly upon the care with which national 
governments license drug manufacturing and trading concerns. To assure 
a standard of efficiency in this respect, the Advisory Commission of the 
League of Nations has developed a model code with respect to the requirement 
for issuing such licenses, emphasizing particularly the personal character and 
responsibility of the management of these firms.17 The major assurance of 
good faith and reasonable efficiency on the part of governments lies in the sta- 
tistical check-up capable of indicating accumulation of excessive reserve 
stocks in any country or of the failure of any country correctly to estimate its 
requirements. It should, however, be observed that the original source of the 
statistics and the estimates is mainly the countries themselves, although the 
Central Board may ask for supplementary statements on the basis of informa- 
tion from other sources. The only sanction which can be applied in case of 
excessive inefficiency or bad faith on the part of any state, is publicity and a 
drugs embargo. The considerable cartelization and specialization of the 
drugs industry, reducing the number of firms to be dealt with, is an advantage 
from the standpoint of international administration,!* but without efficient 
licensing and police action within all of the manufacturing countries and 
rigorous enforcement of the import and export certificate systems, the objec- 
tives of the conventions will not be achieved. 

Even if most of the countries of the world ratify the convention and take 
their obligations seriously, it remains to be seen whether manufacturers will 
not find it possible to migrate to a few countries with weak administrations 
ready to flout world opinion in order to reap the profits from sheltering illicit 
manufacture and export. It seems not unlikely that eventually the world 
will have to come to the American proposal of rigorously restricting the agri- 
cultural production of the opium poppy and coca to the world’s requirements 
for medical and scientific uses. Fortunately, the restricted area in which 
these plants can be easily grown makes such a project possible, although it 
would scarcely be probable until administrations of reasonable efficiency and 
reliability are established throughout this area. The opium poppy is grown 
mainly in India, China, Manchuria, Persia, Turkey, and Yugoslavia, while the 
coca plant is grown mainly in Peru, Bolivia, and Java.!® 


17 Model Administrative Code to the International Opium Convention signed in Geneva, 
Feb. 19, 1925, prepared by the Advisory,Committee at its 11th Session, April, 1928, L. of N. 
Pub., Opium, 1932, XI, 8. 

18 Analogies between the Problem of the Traffic in Narcotic Drugs and that of the Trade 
in and Manufacture of Arms, L. of N. Pub., Disarmament, 1933, IX, 4, p. 7. 

* Opium is grown in smaller quantities in U. 8S. S. R., Japan, Korea, Indo-China, Afghan- 
istan, Bulgaria, Greece, and Hungary. Coca is grown in smaller quantities in Formosa and 
Japan. Indian hemp is grown principally in India, Afghanistan, and U.S8.S8.R. Narcotics 
are manufactured in France, Germany, Great Britain, India, Italy, Japan, Netherlands. 
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(5) None of the opium conventions have been universally ratified. Thus the 
participating states are confronted with the problem of protecting themselves 
from the non-participating states.2° The means by which some control can 
be exercised over these states is a matter of particular interest to general in- 
ternational law. While the manufacture of narcotics by non-participating 
states cannot be controlled directly, the 1931 convention provides for estimat- 
ing the narcotics requirements of these states by the Supervisory Body, and 
the use of these estimates in preparing an estimate of the world’s annual nar- 
cotic requirements. The parties to the convention are required to limit their 
exports of narcotics to all countries, whether parties to the convention or not, 
according to these estimates. Furthermore, the sanctioning provisions in re- 
gard to publicity and the embargo of all exports of narcotics may be applied 
not merely against parties to the convention, but against every country. 
Thus, if the principal producing and manufacturing countries are parties to 
the convention, considerable control can be exercised over the non-participat- 
ing countries.”! 

The preparation of world estimates involves a determination of the gov- 
ernments responsible for the entire inhabited portions of the world. The “Es- 
timated world requirements of dangerous drugs in 1934” issued by the Super- 
visory Body on October 30, 1933, is probably the first official document 
attempting to enumerate the political entities responsible for every part of the 
world’s land surface. According to this estimate, the earth is divided into 72 
states and dominions and 114 territories. Of the former, 40 were at the 


time parties to the 1931 convention. Of these 40 parties, six did not send 


Switzerland, Turkey, U. S., and U.S. 8S. R. See Dr. O. Anselmino, A. B. C. of Narcotic 
Drugs, L. of N. Pub., Opium, 1931, [X, 1, p. 44, and estimate of quantities produced in each 
country, in Summary of Annual Reports of Governments on Traffic in Opium and other 
Dangerous Drugs for the year 1929-1930, L. of N. Pub., Opium, 1932, XI, 3, pp. 86, 95. 

20 The 1912 Opium Convention (The Hague) appears to be in force for 58 states; the 1925 
Opium Convention (Geneva) for seven states; the 1925 Narcotics Convention (Geneva) for 
48 states; the 1931 Narcotics Convention (Geneva) for 46 states, and the 1931 Opium 
Convention (Bangkok), which does not come into force until 90 days after ratification by all 
seven signatories, has been ratified by four states. See L. of N. Advisory Committee on 
Opium, Report to the Council on the 16th Session, May, 1933 (L. of N. Pub., Opium, 1933, 
XI, 1), p. 25 ff.; ibid., p. 18, referring to Turkey’s accession to the 1912, 1925 and 1931 
conventions of The Hague and Geneva, and Report on the 17th Session, Oct., 1933, p. 5, 
referring to Portugal’s ratification of the Bangkok Convention. U.S. Treaty Information, 
Supp. to Bulletin No. 39, Dec., 1932, states the ratifications on Dec. 31, 1932, of the 1912 and 
1931 conventions (pp. 79-80). Subsequent ratifications are noted in later issues of Treaty 
Information. Hudson, International Legislation, pp. 1580, 1589, states the ratifications in 
September, 1931, of the 1925 conventions, and Anselmino, op. cit., reports this information 
for all the conventions in 1931 (p. 36 ff.), as well as a list of the territories not then covered 
by any of the general conventions (p. 42). This list seems now (May, 1934) to include 
Abyssinia and Belgian Congo in Africa; Afghanistan, Saudi Arabia, Bhutan, Nepal, Koweit, 
Oman, Yemen in Asia; U. 8. S. R. and Liechtenstein in Europe; Argentina and Paraguay in 
America. 

21 See note 6 supra. 
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estimates, although 14 non-members sent estimates. The Supervisory Body 
therefore had to prepare estimates for 23 countries or 24, if the Vatican City 
is included, whose requirements were regarded as covered by the estimates of 
Italy. The Supervisory Body also had to prepare estimates for 31 territories, 
colonies, etc. 

The 72 states and dominions included the 62 parties to the Pact of Paris and 
the five states invited to become parties to that pact.22_ The five remaining 
states included Liechtenstein, Monaco, San Marino, and Vatican City, whose 
narcotics requirements were included respectively in the estimates of Switzer- 
land, France and Italy. The Sudan is a party to the convention and was also 
included as a state. The 114 territories included the Saar Territory, the 
Tangier Zone, and colonies, protectorates, or mandated areas under the con- 
trol of states or dominions as follows: Australia 3, Belgium 1, Great Britain 58, 
the United States 1, France 21, Japan 4, The Netherlands 3, Portugal 8, Italy 
5, New Zealand 2, Spain 4, and Denmark 2. Andorra, which might be con- 
sidered a state, is not included, but the writer has been informed that its nar- 
cotics requirements were included under those of France. Certain Asiatic 
countries of doubtful status, such as Nepal, Bhutan, Koweit, Oman, and 
Yemen, are not mentioned. Their needs may have been included in estimates 
for India, Aden and Saudi Arabia. Mongolia and Tibet are presumably 
treated as parts of China. 

No mention is made of Manchuria in the estimates either as a state or a ter- 
ritory, but it appears to be treated as a part of China. A circular letter of the 
Secretary-General of the League of Nations on March 16, 1934, emphasized 
the opinion of the Advisory Committee as to the importance of obtaining in- 
formation from any source available in regard to the production and use of 
opium and drugs in “Manchuria and Jehol, territory also known as ‘Man- 
chukuo’.” Another communication of the Secretary-General three days later 
circulated the information that the Council of the League of Nations desired 
“to draw the attention of the chief producing and manufacturing countries to 
the necessity of supervising most strictly any application for the introduction 
of narcotics into Manchuria and Jehol, territory also known as ‘Manchukuo’,” 
and “it is understood that, in accordance with Articles 3, 8 and 15 of the Hague 
Convention of 1912, exports of opium (raw and prepared) to the territory in 
question cannot be authorized.”?3 The articles referred to require the con- 


U.S. Treaty Information, Supp. to Bulletin No. 39, Dec., 1932, p. 27. 

*L.of N.,C. L. 27, 1934, XI; C. L. 30, 1934, XI. The Advisory Committee, in the report 
of its 17th Session to the Council (Oct. 1933), referred to the reported government monopoly 
in “Manchukuo,” the lack of official information from this area and the “grave dangers 
involved by the establishment of clandestine drug factories in the Far East and in other 
countries where ample supplies of raw opium are available for the manufacture of drugs.” 
A spirited debate as to the effect of non-recognition of ‘“Manchukuo” upon the obligations of 
parties to the opium conventions led up to this report. See L. of N. Advisory Committee on 
the Traffic in Opium, 17th Session, Report, p. 3; Minutes, pp. 13-21, 24-27 (L. of N. Pub., 
Opium, 1933, XI, 6). E. T. Williams, commenting on the influence of nations interested in 
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tracting Powers to prohibit the exportation of raw or prepared opium to coun- 
tries which have prohibited the entry thereof, and to codperate with China in 
preventing the smuggling of these substances into Chinese territory and their 
own Far Eastern colonies in these territories. 


opium revenue in frustrating the Bangkok Opium Conference of 1931, writes: ‘Japan 
maintains an opium monopoly in Formosa and presumably would not be unwilling to secure 
revenue from the production of opium in Jehol.” Chang Hsteh-liang, while governor of 
northern Chinese territory, including Jehol, is said to have received $500,000 annually in 
revenue from opium. This JouRNAL, Vol. 27 (1933), p. 220. 
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Discussion of the need for revising the peace settlement of 1919 has focussed 
attention on the methods and rules which in the light of past experience might 
govern such action should it be undertaken. As general settlements on such 
a broad scale as that of 1919 are made but seldom, the last preceding one hav- 
ing been in 1815, it is not to be expected that each will remain intact until the 
next. The problem therefore besets the parties to such treaties, as well as 
other states concerned, how to modify those parts the usefulness of which 
appears impaired. 

Modifications in such a treaty structure require at least tacit acceptance by 
an important part of the community of states for their validity. Such modi- 
fications have frequently been forced by war, but whether forced or not, the 
treaty following the war must receive the same general assent. It is there- 
fore important to know how such modifications in the past have been made in 
practice, and in what form and by what procedure the necessary assent has 
been secured. 

One method of revision has been through a conference called for that pur- 
pose. Though the procedure necessarily varies somewhat, precedents have 
been developed, and are now fairly well established. The first step is the ex- 
pression of a desire for a revisory conference. In practice, requests for as- 
sembling such conferences appear to have been effective only when made with 
the backing of at least one of the great Powers parties to the treaty to be re- 
vised. In 1830, after Belgium had apparently won her struggle for freedom 
from Holland, the King of The Netherlands invited the great Powers, as 
signatories of the treaties of Paris and Vienna of 1814 and 1815 which had es- 
tablished the union between the two parts of The Netherlands, to meet at Lon- 
don to consider the situation.! A conference on the affairs of Greece, involv- 
ing a modification of the provisions of the Vienna settlement dealing with 
that country, was taking place in London at the time. The conference held 
in London in 1867 to consider the affairs of Luxemburg was called at the sug- 
gestion of Russia, though the invitations were issued in the name of the King 
of Holland, Grand Duke of Luxemburg.?_ In 1871, when Russia wished to re- 
vise the Treaty of Paris of 1856 in her own favor by unilateral act, it was Great 
Britain which called the conference to settle the terms of such a revision in 
concert with the other signatories of the Paris treaty.2 Again in 1878 Russia’s 


1 First protocol, Nov. 4, 1830; Martens, Nouveau recueil des tratiés, Vol. X, p. 77. 
* British and Foreign State Papers (hereafter cited as State Papers), Vol. 60, p. 499. 
*State Papers, Vol. 61, p. 1198. 
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attempt at revision was met by a demand for a conference, the invitation this 
time coming from the German Government.‘ In the case of the proposed 
conference of 1863 to revise the Vienna Act of 1815, it was France which made 
the proposal.5 While it would undoubtedly be the right of any signatory of 
a general compact, in the absence of a pertinent provision to the contrary in 
the instrument itself, to request a conference for revision, in fact the prestige of 
the backing of a great Power appears practically indispensable. 

The grounds on which a request for revision has been made by a party to a 
treaty of general settlement are very broad, but such treaties themselves rarely 
give any indication concerning their nature. There appears to be no treaty 
of general settlement containing a provision for revision of all its terms on 
any grounds. The Washington Naval Limitation Treaty of 1922, which deals 
only with the subject of naval forces, does provide for a conference where a 
change of circumstances affects the requirements of any of the contracting 
states in respect of naval defense, or at any time after the lapse of eight years, 
to consider changes made necessary by possible technical and scientific de- 
velopments.* The prolongations of 1891 and 1902 of the Triple Alliance be- 
tween Austria-Hungary, Germany and Italy provided for the introduction of 
modifications by mutual agreement, without specifying the basis on which 
such modifications would be acceptable or providing that conference pro- 
cedure must be used.? But provisions even such as these are rare among 
treaties dealing with political subjects. We must seek in the practice of states 
therefore the grounds for calling such conferences. 

The revision of that part of the General Act of the Congress of Vienna which 
provided for the union of Belgium and Holland took place after the virtual 
termination of hostilities between the Belgian revolutionaries and the Dutch, 
the grounds for the conference of the great Power ambassadors in London be- 
ing the need to revise the Vienna Act in order to recognize the new state of 
affairs created by that revolution. The conference held in London in 1867, 
which modified the régime established by the Vienna Act dealing with Luxem- 
burg, was called to extricate France from a diplomatic difficulty and to clear 
up the status of Luxemburg resulting from the dissolution of the German con- 
federation.® Other important modifications of the General Act of Vienna 
were made without resorting to the conference method. 

The two most important revisions of the Near Eastern Settlement of 1856 
occurred as a result of conferences. The first important revision took place in 
London in 1871. Here the grounds were the need to meet the claim of one of 
the signatories, Russia, that the necessity for certain restrictions imposed on 
her by the original treaty no longer existed.° A general revision took 


‘State Papers, Vol. 69, p. 830. 5 Hertslet, Map of Europe by Treaty, Vol. 2, p. 1575. 
* Feb. 6, 1922, U. S. Treaty Series No. 671, Art. 21. 

7 May 6, 1891, State Papers, Vol. 121, p. 1020, Art. 14; June 28, 1902, ibid., p. 1022, Art. 14. 
8 Martens, Nouveau recueil, Vol. 10, p. 77. *State Papers, Vol. 60, p. 499. 

10 Jbid., Vol. 61, p. 1193. 
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place in 1878, at the Congress of Berlin, to counteract the attempt of Russia 
alone to impose acceptance of modifications of the 1856 settlement on 
Turkey." 

The record of the nineteenth century indicates that conferences to revise 
political settlements have been called only on matters involving the public law 
of Europe, that is, those treaty arrangements based mainly on the General Act 
of the Congress of Vienna of 1815 and the Treaty of Paris of 1856 and their 
subsequent modifications, which were originally general settlements involving 
the great Powers. They were called usually with well defined aims which pre- 
ceding diplomatic intercourse had indicated were possible of fulfillment. 

How difficult it is otherwise to secure the calling of a revisory conference 
was well illustrated in 1863, when Napoleon III attempted to arrange a con- 
ference for the wholesale revision of the General Act of Vienna, and in 1866, 
when he made a second attempt with a more definite program. The moment 
chosen by Napoleon for his first attempt was one when a number of stresses 
were making themselves felt, in northern Italy, Poland, Denmark, and Rome. 
He proposed calling a general conference to clear up these tensions, and to 
gather into a single new covenant those provisions of the General Act of Vienna 
which had not been modified. After carefully analyzing the situation, Great 
Britain objected. She agreed that the work of Vienna had been hurriedly 
done, due to the need of speedily restoring order in Europe. But she felt that 
the treaty had stood up reasonably well, and that “the changes made in this 
period of fifty years have not been more than might have been expected from 
the lapse of time, the progress of opinion, the shifting policy of governments, 
and the varying exigencies of nations.” 1” 

Great Britain further contended that some of the modifications made had 
received the sanction of all the great Powers, and questioned whether a fur- 
ther sanction would either be necessary or contribute to the peace of Europe. 
Other changes, such as those made by Russia in denying Poland a constitution, 
by Austria in annexing Cracow, and by Sardinia in annexing Lombardy, had 
disregarded provisions of the Vienna Act, but Great Britain was doubtful 
whether it would then be possible to obtain a sanction from those Powers 
which had not acquiesced at the time. 

Concerning the existing threats to other provisions of the Vienna Act, she 
wished to know what the tendency of the proposed changes would be, and 
whether, if agreed to by a majority of the Powers, they would be enforced by 
arms. She recalled the situation at the Congress of Verona in 1823, where de- 
cisions were made by four of the great Powers concerning Spain, and carried 
out by force against England’s protest. She greatly feared the result of a con- 
ference of plenipotentiaries with a general mandate “ranging over the map of 
Europe, and exciting hopes and aspirations which they might find themselves 
unable either to gratify or to quiet.” 

In the matter of specific changes, Great Britain was equally dubious. After 


1 State Papers, Vol. 69, p. 830. 12 Hertslet, op. cit., Vol. 2, p. 1575 et seq. 
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a general war, she contended, territories might be distributed and rights de- 
fined by a congress, since states were tired of war and exhausted, and since the 
parties at the congress had means to carry their decisions into effect. Citing 
the then troublesome Polish situation, involving charges of unilateral modi- 
fication of the Vienna Act by Russia, it was held that the Powers had been able 
to secure only repeated promises from Russia that clemency would be shown 
the Poles, but with no visible effect, and it was not clear what more could be 
obtained. It was not likely, for instance, that Austria could be induced by a 
congress to give up Venetia to Italy. As there was no supreme authority to 
enforce majority decisions, the congress might well serve only to exacerbate 
existing ill feeling by reaching unwelcome decisions and not carrying them out. 

As aresult of such objections, Napoleon temporarily dropped the whole af- 
fair. In 1866, when war between Austria and Prussia appeared imminent, a 
second attempt was made, on the theory that it was the only alternative to 
war. Great Britain refused to participate, however, unless the objects of the 
conference were clearly defined, and refused to bind herself to use force to 
carry out its decisions. France maintained, on the other hand, that a definite 
understanding that force would not be used would greatly diminish the impor- 
tance of any decisions taken. Russia agreed to participate on the basis of the 
status quo, and with no questions considered except those listed beforehand as 
in dispute. Austria excluded territorial questions, meaning Venetia. She 
maintained that the then troublesome question of the Danish Duchies having 
already been referred to the Diet of the German Confederation, it could not 
be taken up by the proposed congress, and considered that problems of the 
German Confederation alone were not important enough to warrant the call- 
ing of a congress. Agreement to consult on any other questions could not be 
reached, so again the plan for the conference was abandoned.'® 

The fact that within three years several questions which it was proposed 
the congress should consider were settled only after wars would indicate that 
Napoleon’s judgment concerning the need for revision was sound, but serves 
also to show that the parties at that time had insufficient confidence in the 
conference method to avail themselves of it in such delicate matters. 

The failure to call this conference indicates the reasons why, even when 
agreement has been reached concerning the advisability of calling a revisory 
conference, the scope of its work must be carefully planned. Such planning 
may go all the way from a delimitation of the general field within which re- 
vision is to be confined, to a definite preliminary understanding or series of 
understandings among the parties concerning the precise nature of the terms of 
the new treaty. The Congress of Berlin, for example, was preceded by a series 
of agreements between the parties which left little for the congress to do but to 
put these agreements in the form of a treaty.1* In such congresses the general 
scope, and even the details, were usually determined by the state responsible 


13 Hertslet, op. cit., Vol. 2, p. 1575 et seq. 
14 E. L. Woodward, Congress of Berlin of 1878 (London, 1920), p. 6. 
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for calling the congress, in consultation with those others whose consent ap- 
peared essential for general acceptance, whether given voluntarily or merely 
grudgingly. When Vienna first proposed calling this congress, for instance, 
France accepted only on condition that the program of the deliberations should 
be limited and definite.5 At the time of Austria-Hungary’s annexation of 
Bosnia-Herzegovina, Great Britain refused to consider participation in a 
conference to pass on the matter unless there was a preliminary agreement 
among the Powers concerned as to what subjects should be discussed and how 
they should be dealt with.1° She stated that this policy had been outlined 
after the Napoleonic wars at the conferences of Troppau, Laibach and Verona, 
and had been adhered to since. Failure to come to such an understanding re- 
duced the effectiveness of the conferences concerning the affairs of Greece in 
1827, of Belgium in 1830, and of Denmark in 1864.** 

But it was at this point, where the agenda was planned, that the greatest 
diplomatic struggle frequently took place. To participate in the formation 
of the main lines of the agenda of the conference it was naturally essential 
to share in the preliminary agreements. One of the most difficult problems 
threshed out at the Congress of Vienna was what states were to participate in 
outlining this revision of the map of Europe, and whether such participation 
should be on a basis of equality. The determination of the participants in the 
congress was supposedly settled by the Treaty of Paris of May 30, 1814, which 
provided that “all the Powers engaged on either side” in the war should send 
plenipotentiaries to Vienna for the purpose of completing the arrangements 
outlined in this preliminary treaty.1* By a secret article, however, the Allied 
Powers reserved to themselves the right to make the arrangements with France 
concerning the disposition of ceded French territory and the terms of the bal- 
ance of power.1® When the congress assembled it was clear that the four great 
Powers intended to constitute themselves a steering committee, France to be 
admitted to their deliberations only when they had already reached an agree- 
ment. 

This concept of a directorate with a preferred position did not at all meet 
with France’s approval. Talleyrand protested strongly on behalf of the states 
not represented, maintaining that the powers these states were planning to as- 
sume could only be delegated by the congress. To the argument that admit- 
ting states on a basis of equality of participation would mean that petty states 
such as Layen and Liechtenstein “might interfere in the general arrangements 
of Europe,” Talleyrand replied that those eight states which had signed the 
preliminary treaty might form a commission to prepare questions for discus- 
sion and to propose commissions to investigate them, but should not be allowed 
to go further.2° But the equality of France having been accorded, she joined 


18 E. L. Woodward, Congress of Berlin of 1878 (London, 1920), p. 10. 

6 Satow, International Congresses (London, 1920), p. 5. 17 Thid., p. 13. 

18 Hertslet, op. cit., Vol. 1, p. 1, Art. 32. 19 Thid., p. 18. 

*° Correspondence of Prince Talleyrand and King Louis XVIII (London, 1881), p. 12, et seq. 
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with the other four great Powers and the group then proceeded with the organ- 
ization of the committee work of the congress. Some of these committees were 
ordered to report back to the four principal Allies, others—including the terri- 
torial survey committee—to the five great Powers, and the politically less im- 
portant committees to the eight signatories of the 1814 treaty.21_ There were 
thus four categories of states: the four principal Allies, which arranged the 
conference preliminaries; the five great Powers, which guided the congress and 
prepared matters for final decision; the eight Powers, which were signatories 
of the preliminary treaty and which handled the less controversial affairs— 
such as the slave trade, diplomatic rank and the régime for international rivers 
—on a basis approaching equality, and which signed the General Act; and 
finally the numerous lesser states. Some of the lesser German states partici- 
pated in preparing the constitution of the German Confederation, though 
Prussia and Austria were mainly responsible, and a few were parties to one or 
more of the German territorial settlements, but none was a party to the 
General Act. 

The conferences on the Belgian question which met at intervals from 1830 
to 1839 and finally revised the corresponding part of the Vienna settlement, 
was composed of representatives of the five great Powers which had signed the 
original treaty, and of Belgium and Holland, which were not parties to that 
settlement. The other parties to the Vienna Act were not invited to the con- 
ference at all. Though Belgium and Holland participated only to a limited 
extent in the discussions, they were parties to the resulting treaties. In 1867, 
when the conference was held in London which revised the Vienna provisions 
concerning Luxemburg, the great Power signatories of the Vienna settlement 
again participated, and again the other signatories were not invited. Spain’s 
request to be allowed to participate as a party to the Vienna settlement 
was refused on the ground that the agenda was already made up, and could 
not be modified.??_ Italy was, however, included, although not a signatory 
of the Vienna Act, presumably by virtue of attaining the rank of a great 
Power.” 

At both the 1871 and 1878 revisions of the Paris treaty of 1856, all the Powers 
represented at the Paris conference were invited. It could not be said, how- 
ever, that at the latter conference Turkey participated on a plane of equality 
with the other Powers. At one point when her representative attempted to 
object to the proceedings, he was plainly told by Bismarck that Turkey was 
not to obstruct the work of the conference.24 The representatives of the 
Danubian principalities were called in,2° and after some discussion those of 
Greece,?® but it was only to be heard on certain questions, and there is but 
slight indication that their words greatly influenced the result of the delibera- 
tions. They were not asked to sign the treaty. 


21 State Papers, Vol. 2, pp. 578, 179, 651. 22 Satow, op. cit., p. 55. 
23 State Papers, Vol. 60, pp. 497-8. * Woodward, op. cit., p. 29. 
% Tbid., p. 32. %6 State Papers, Vol. 69, p. 892 et seq. 
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Although in laying out the scope and plan of a conference, states were un- 
willing to permit the participation of any except those whose participation was 
deemed essential to its success, they were sometimes interested in securing a 
wide acceptance of its results. After the Congress of Vienna this was pro- 
vided for-by a general invitation to accede to the General Act.27_ The conven- 
tion concerning the Danish succession, signed in 1852 by the great Powers and 
Sweden and Norway and Denmark, contained a similar clause.2* In most of 
the treaty revisions by conference during the nineteenth century, however, no 
such arrangements were made; apparently the assent of the Powers invited 
to the conference was considered sufficient. Thus there was no provision for 
accession by any state in the case of the Belgian treaties of 1839, or the Lux- 
emburg treaty of 1867, although both were revisions of parts of the Vienna 
settlement, and neither had been signed by all the parties to that settlement. 
Neither the Near East treaty of 1856, nor its modifications in 1871 and 1878, 
contained any provision for accession. A broader basis of support than that 
of the great powers apparently was not considered necessary. 

It may be concluded from what has preceded that the following principles 
aided in determining the practice of states in the revision of treaties during 
the nineteenth century: 

1. That parties to political treaties of the type discussed generally 
failed to provide for the revision of such treaties in the instruments them- 
selves. 

2. That when revisory conferences were called, the call was sponsored 
by one of the great Powers which was a party to the treaty to be revised. 

3. That previous to the assembling of the revisory conference there was 
a general understanding among some of the principal parties at least, con- 
taining the main outlines the revision was to follow. 

4. That there was opposition to calling conferences in the absence of 
such an understanding. 

5. That all the parties to the original treaty need not be represented at 
the conference for its revision, but that all the great Power parties were 
uniformly invited. 

6. That states other than the parties to the original treaty might be 
invited, but not necessarily on a basis of equal participation in the 
conference. 

7. That parties to the original treaty not participating in the confer- 
ence might be invited to adhere, but that this was not always deemed 
necessary. 

There was considerable modification of political treaties during this period, 
however, without resort to conference procedure. The result was of course 
not to set up new treaties, but merely de facto to terminate provisions of the 
original treaty which had been found objectionable. Such was the action of 
Russia in failing to furnish Poland with a constitution after withdrawing that 


27 State Papers, Vol. 2, p. 7, Art. 119. 28 May 8, 1852, ibid., Vol. 41, p. 13, Art. 4. 
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provided in 1815,?® promised in Annexes I and II of the Vienna Act, and the 
action of Austria in annexing Cracow in 1846.°° Similar also was the transfer 
of Nice and Savoy to France by Sardinia in 1860, over the protest of Switzer- 
land. To the Swiss claim that the neutralization of part of Savoy guaranteed 
to her by treaty and protocol in 1815 had been violated by the transfer, France 
agreed to accept the cession on the terms applying to the territory at the time, 
and proposed either a conference of the Powers or an exchange of notes with 
the guarantors of Swiss neutrality, or a preliminary agreement with Switzer- 
land. Great Britain favored the conference proposal, but the conference was 
never held.*! 

In 1866 Austria and the other German states which had fought against 
Prussia acknowledged in their several treaties of peace with the latter that the 
German Confederation was dissolved. Though the testimony of these trea- 
ties, to which only Austria and Prussia of the great Powers were parties, could 
scarcely be considered the legal equivalent of a revision of the Vienna Act, it 
was accepted by the parties to that act without protest, and in spite of the 
appeal of Hanover on the ground that the act had been violated.** In 1908 
Austria-Hungary presented the parties to the Berlin Act of 1878 with a fait 
accompli when she annexed Bosnia-Herzegovina, and asked for their assent 
afterward. There were conversations looking to a conference, but none was 
held. The parties to the 1878 convention all gave their consent through diplo- 
matic channels and the matter was closed.** In 1912-13 further modification 
took place through the action of the Balkan states in splitting up most of Tur- 
key’s European territories, despite the protests of several of the parties to the 
1878 convention, to which the Balkan states were not parties.*5 Again there 
was no revisory conference among the parties to the earlier treaty, Turkey, the 
victim, being the only signatory of the 1878 treaty participating in the new 
treaty arrangements.*¢ 

On the other hand, in 1871 Russia was balked when attempting to follow a 
similar course, and was forced to sign a declaration that revision could only 
be sought by common consent. In view of the wording and contrary practice, 
however, it is doubtful whether the Powers considered preliminary consent 
essential to the validity of such revisions.*7 Again in 1878 she was obliged to 
submit to a conference settlement after her war with Turkey. 

From these examples and others of similar import we may conclude that in 
the practice of the nineteenth century: 


29 Cf., Hertslet, op. cit., Vol. 2, p. 885 et seq. 

8° Cf., State Papers, Vol. 35, pp. 1072-1105. 

1 Hertslet, op. cit., Vol. 2, pp. 1448-1450. 

% State Papers, Vol. 56, pp. 1050, 1058. 3 Thid., p. 1069. 

#4 Fay, Origins of the World War (New York, 1930), p. 378 et seq. 

% Tbhid., p. 438 et seq. 

% The Organic Statute for Albania was however signed by six great Powers. Cf., Martens, 
Nouveau recueil général des traités, 3% série, Vol. 9, p. 650. 

7 State Papers, Vol. 61, p. 1198. 
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1. Violation of political treaties during this period was one of the 
means resorted to by the parties to bring about their liberation from oner- 
ous treaty obligations. 

2. Parties might prefer to run the risk that war might ensue, 
rather than permit a conference to consider their violations of certain 
treaty arrangements. 

3. Parties might prefer to accept a violation rather than provoke 
the subsequent calling of a conference. 

A comparison of the procedure in drawing up and in revising the Vienna 
and Versailles settlements should indicate whether the two sets of principles 
enunciated above have shown any recent modification. 

The Vienna Conference was held pursuant to a provision in the treaty of 
May 30, 1814, among the Powers then fighting to overthrow Napoleon and the 
representatives of Louis XVIII, by which they agreed to meet in Vienna within 
two months to complete the arrangements made in this treaty. When the 
interval elapsed it appeared that the four principal Allied Powers—Great 
Britain, Russia, Prussia and Austria—were proceeding with the organization 
of the conference under their own auspices. As indicated above, Talleyrand 
succeeded in forcing his way into the steering committee of the conference, 
and a division between the great Power signatories and the lesser signatories 
of the 1814 convention was thus established. 

Control was maintained over the deliberations of the congress through com- 
mittees controlled by the great Powers, and the General Act of the congress 
was largely the work of these committees embodied in annexes, and tied to- 
gether with extracts from each under the heading of “provisions of superior 
and permanent interest.” 9® The German states were all signatories of the 
annex setting up a constitution for the German Confederation, but among them 
only Austria and Prussia signed the General Act as a whole. The remaining 
annexes were signed either by some or all of the great Powers; those embody- 
ing principles governing the future conduct of states, as well as the General 
Act as a whole, also bore the names of all the signatories of the 1814 treaty. 
After the adjournment of the congress, the assent, express or tacit, of the rest 
of Europe was secured. 

As indicated above, the breaking down of this settlement took place partly 
as the result of revisory conferences, partly through peace treaties after wars, 
and partly by acts of one or more of the parties, with tacit or express consent 
by certain of the others, and in some cases, such as Cracow and Poland, over 
the vehement protest of others. The protests where made came from parties 
which were among the principal authors of the act, usually the great Powers, 
but were presumably based on the right of a party to a treaty to protest 
against its violation. There was no public mention of any special right either 
aS a great Power or as one of the parties principally responsible for the setting 
up of the treaty. This would appear to indicate an at least tacit recognition 


** State Papers, Vol. 1, p. 151, Art. 32. 3° Preamble. 
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of an equal right of signatories to protest a violation of a treaty. Yet when 
revisory conferences were held, it frequently happened that only the great 
Powers were invited, and in no single case of a revision was the signature of 
the non-great Power parties to the original act either sought or obtained. 
Their right to participate in the signature of the General Act seems to have 
rested solely on the 1814 treaty, and apparently whatever obligation existed to 
secure their participation in the settlement after the downfall of Napoleon was 
considered discharged soon after the General Act was signed, if not by their 
participation in the signature itself. 

Procedure at the Paris Conference in 1919 was in many respects similar to 
that at Vienna. Unequal participation in the work of the conference was pro- 
vided both in the French and American plans for its organization. As in the 
case of the Treaty of Paris of 1856, participation in the war was not essential 
to participation in the conference. The French looked back to 1815, 1856 and 
1878 for organization precedents; the points relevant to this discussion were: 

1. The conference was to be formed of representatives of belligerents which 
had “effectively” taken part in the war; other states might be called in, by ex- 
ception, when questions concerning them were under discussion, and only in 
connection with such questions. 

2. Decisions on questions concerning the organization of a new world system 
were to be unanimous in order to be effective. 

3. There were to be several classes of states represented: belligerents, prop- 
erly so-called; “theoretical belligerents,’ including those Latin-American 
states which had declared war but had not participated in hostilities (it was 
suggested that the United States might represent them) ; the newly recognized 
states, Poland and Bohemia; allies which had treated with the enemy, Russia 
and Rumania; newly formed but unrecognized states, Yugoslavia, Finland, 
Armenia, etc.; neutrals; and enemy states. The neutrals were to be excluded 
from discussions concerning territorial settlements, indemnities and guaran- 
ties, but must be included in discussions concerning any future international 
organization. 

But a division of responsibility was provided in the first category; Great 
Britain, France, Italy and the United States were to determine the questions 
for debate, as well as the preliminary bases of the peace, organize the confer- 
ence and divide the work among preparatory commissions. The work was to 
be split between those questions calling for immediate action, which were to 
be discussed only among the states “really interested,” and those general prin- 
ciples of world organization, which a great number of states would be invited 
to discuss.*® 

There was some difference of opinion concerning the position of Japan, it 
being contended that though she was vitally interested in Pacific affairs, she 
was not primarily or particularly concerned with many of the general ques- 
tions of Europe. Her participation in the work of the steering committee was 


40 Miller, My Diary of the Peace Conference (New York, 1924), Vol. II, p. 4. 
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ultimately limited, largely according to this division of the questions under 
discussion. The United States upheld the right of the Latin-American bellig- 
erents to participate, and to a very limited extent they didso. But the Ameri- 
can proposal that all the Powers directly interested in any subject, among 
which would always be the United States, Great Britain, France and Italy, 
should participate in its discussion, was not accepted so far as original discus- 
sions were concerned; they were in many cases limited to the representatives 
of the four Powers alone. 

There was recognition in the plan of the American delegation, however, of 
this need of limiting the discussions closely to the most interested parties. 
For example, Belgium and the great Powers were to agree on “matters of prin- 
ciple”; this agreement would be submitted to the Allied Powers for their ap- 
proval and would serve as a basis of discussion with the representatives of the 
enemy Powers. In Central African affairs the great Powers alone were to be 
represented at the preliminary discussions; then Belgium and Portugal were to 
be consulted, and then other interested Powers. Concerning the League of 
Nations, it was felt that the five great Powers must be in accord, and that any 
agreement approved by them would be accepted by the other co-belligerents 
and the neutral states. But there was apparently complete agreement with 
France that a four-Power steering committee was necessary, which would de- 
termine the date of meeting, the states to be invited, and the procedure and 
basis of negotiations of the conference itself.*! 

The conference was organized along the general lines of the French plan, 
with some modifications following the American suggestions. In its main 
lines the settlement was then the work of the four great Powers, with the par- 
ticipation of Japan on Far Eastern questions, and the codperation of other 
states, largely in a consultative capacity, on other questions. The most 
marked difference from the conferences of the preceding century already con- 
sidered was the status of the defeated belligerents. France in 1815, and Russia 
in 1856, although defeated belligerents, took active part in the work of the 
conference, and even participated in the work of the steering committee. In 
the revisory conference of Berlin, Turkey, though exerting but slight influence 
on the work of the conference, was present at the plenary deliberations. But 
the influence of Germany on the results of the Paris Conference of 1919 was 
confined to observations on the completed treaty, and resulted only in minor 
changes in wording, which scarcely affected the main issues at all; and that of 
the minor belligerents was no greater. The subsequent lack of Germany’s 
support in maintaining the settlement has since been keenly felt.*? 

There was in the resultant treaty with Germany some indication of the vary- 
ing interest of the participating states in the settlement and its maintenance. 


“ Miller, My Diary of the Peace Conference (New York, 1924), Vol. II, p. 32. 

“ Bismarck is quoted as saying at the Congress of Berlin that the work of the congress 
could not, in his opinion, be durable if a sentiment of wounded dignity remained in the 
future policy of a great empire. (Woodward, op. cit., p. 37.) 
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Three categories of signatories appear: first, the Principal Allied and Associ- 
ated Powers, composed of the great Power signatories; then the Allied and As- 
sociated Powers, which included the above and all the other co-belligerents, 
the three new states of Poland, the Serb-Croat-Slovene State, and Czecho- 
slovakia, and those states which had broken off diplomatic relations with Ger- 
many; and third, the opposing belligerent, Germany, with which the treaty 
was made. The significance of the division is made clear by an examination 
of the provisions of the Treaty of Versailles involving each of the two allied 
groups. 

The Principal Allied and Associated Powers provided for the maintenance 
by themselves of a high degree of control over parts of the settlement by means 
of three organisms set up by the treaty—the Reparation Commission, the 
Inter-Allied Commissions of Control, and the Council of the League of Na- 
tions, the former two being temporary commissions, the latter a permanent 
organization. The Reparation Commission was to be composed of repre- 
sentatives of the five great Powers and of Belgium and the Serb-Croat-Slovene 
State. Of these, only the representatives of the United States, Great Britain, 
France and Italy were always to have the right to vote, the other three partici- 
pating only when questions most closely concerning them were involved, and 
as only five states were allowed to vote at one time, in effect it would result 
that only one of the three might vote on any question. Decisions on important 
questions required unanimity among the states voting.** 

The powers of the commission were extensive, covering the determination of 
the amount of Belgium’s borrowings from the Allied and Associated Powers * 
and her prior claims to reparation,* the share of German and Prussian debts 
to be borne by detached territories,** the correctness of French estimates of 
her nationals’ claims in Germany’s lost African possessions,** the procedure 
governing payments in cash and kind,‘ the collection of information from the 
Allied Powers concerning the damages to be assessed against Germany, and 
the assessment of German resources for payment,*® at home, and in her former 
possessions, in China and Russia and in the territory of her allies. Gold pay- 
ments were to be made either to the commission or to such other authority as 
the Principal Allied and Associated Powers might direct.5° The commission 
was to pass on alleged defaults before sanctions could be resorted to,®! which it 
did prior to France’s occupation of the Ruhr. There was to be no diminution 
of the amount of reparation until the consent of the govertments represented 
on the commission had been obtained.®? 

It was conceived that the commission was to function at least until 1936, 
since the financing of German payment for the Saar coal mines after the 
plebiscite of that date was to have been taken into account by the commission, 
and in case of non-payment it was authorized to liquidate the mines.®* Its 
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dissolution was to take place only when all the sums due had been discharged 
and distributed or the commission’s decisions carried out. 

The other temporary means under the Versailles Treaty to enable the Princi- 
pal Allied and Associated Powers to dominate the execution of the terms was 
the Inter-Allied Commissions of Control. These bodies were to be appointed 
by the Principal Allied and Associated Powers, and were empowered to repre- 
sent them in dealing with Germany in all matters concerning the execution of 
the military, naval and air clauses.54 The commissions were not, like the 
Reparation Commission, given any power to recommend modifications of the 
treaty. 

This whole matter of Germany’s disarmament, as well as of subsequent con- 
trol over her armaments, was left in the hands of the Principal Allied and 
Associated Powers. Every three months a conference of military experts of 
these Powers was to determine the reductions for the ensuing three months. 
These Powers were to control German mine-sweeping activities in the North 
and Baltic Seas.5® They were to indicate the storage places for munitions 
which Germany was permitted to keep, were to receive notice of the number 
and caliber of guns retained, to approve the factories in which manufacturing 
of munitions could be carried on, to assume possession of the surrendered war 
material, receive information concerning military inventions, receive surren- 
dered ships and submarines, in neutral ports, to supervise the breaking up of 
ships under construction, and the destruction of the Heligoland fortifications.5” 
The Powers were to determine when Germany should recall her troops from 
the east, in Russia and the succession states.*® 

A permanent means of control by the Principal Allied and Associated 
Powers was provided through the Council of the League of Nations. That 
body was to consist of nine persons, of whom five were to be representatives of 
the Principal Allied and Associated Powers,®® and four of the other members 
of the League. The Council was given several specific immediate functions. 
Three of the five members of the commission which was to determine the Saar 
frontier, and the chairman and members of the Governing Commission were 
to be named by the Council,®° and were removable by that body. The control 
of the Council was to extend to the supervision of the arrangements concerning 
the plebiscite, the coal question after the plebiscite, and the transfer of the 
territory to the new régime then established.*t The Council was also to draw 
up plans for a Permanent Court of International Justice,® and define the ex- 
tent of the control over mandates where that had not already been done by the 
members of the League among themselves.** The commercial and other privi- 
leges granted by Germany to the nationals of the Allied and Associated Powers 
for five years were to be extended if the Council so advised.** It was to super- 
vise investigation of Germany’s disarmament, to fix her armament figures 


* Arts. 203-210, 213. 55 Art. 163. 56 Arts. 182, 193. 
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after her entrance into the League, and to draw up a general disarmament 
plan.®* No quotas were to be exceeded when determined by the Council, with- 
out its consent. It was to advise concerning sanctions to be applied in carry- 
ing out League decisions.*7 It was given powers to adjust certain types of 
disputes, and to meet to consider any threat to the peace of the world. It 
had power to advise concerning measures for carrying out the protection of 
frontiers assured by Article X of the Covenant of the League. It was to settle 
disputes arising under a future Polish-German treaty concerning the Polish 
corridor.*® It was given power to recommend the creation of additional 
permanent or non-permanent members,”® to change the seat of the League,” 
and to confirm appointments to its secretariat.” 

But a much broader list of powers was left in the hands of the Principal 
Allied and Associated Powers themselves. Their control of German dis- 
armament has already been mentioned. Germany transferred to them her 
title to all her overseas possessions without restriction as to their disposal.” 
They retained the right to make treaties individually or collectively, with Bel- 
gium, replacing those of 1839 which neutralized Belgium and to which Ger- 
many was a party, and Germany agreed to recognize these treaties..* They 
obligated Czechoslovakia and Poland to give protection to their minorities, 
and to afford freedom of transit and equitable treatment of commerce by 
treaty.75 

They reserved to themselves the right to settle the Memel question, and Ger- 
many agreed to accept the settlement reached, renouncing her sovereignty in 
advance into their hands.7® Germany also renounced in their favor her title 
to Danzig, which was to be created a Free City.77 Subsequent control over 
Danzig included power to negotiate a Polish-Danzig treaty, and the transfer 
of property of the German and Prussian Governments to Poland or Danzig.” 

A similar transfer to the Principal Allied and Associated Powers of title to 
the territory in Schleswig voting for reunion with Denmark in a plebiscite was 
accompanied by provision for turning it over to the latter country.7® Control 
over the other plebiscites was also left largely in the hands of the Principal 
Allied and Associated Powers. The Upper Silesia plebiscite area was to be 
placed immediately under the authority of a commission of four members, 
designated by the United States, France, the British Empire and Italy, its de- 
cisions to be taken by a majority.8° The date of the plebiscite was to be 
determined by the Principal Allied and Associated Powers, and they were 
to receive the report of the results. The commission was then to arrange 
to turn the territory over to Germany and Poland.*! The Allenstein and 
Marienwerder plebiscites also were to be under the control of a great Power 
commission of five, and reporting back to them.’ The Principal Allied and 
Associated Powers were then to fix the line, the commission then turning the 
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territory over to Germany or Poland. Three of the members of the commis- 
sion to handle the Schleswig plebiscite were to be named by these Powers, as 
were the other two if Norway and Sweden failed to appoint them.** 

Other frontiers also were to be drawn either by these Powers or under their 
control. That between Belgium and Germany was to be traced by a commis- 
sion of seven, of which five were to be appointed by the Principal Allied and 
Associated Powers and one by each of the two interested states.84 The fron- 
tiers of Austria were to be fixed in a treaty between that state and those 
Powers.85> Those of Czechoslovakia were to be determined by them “with 
other interested states,” ®® those of Poland also,®* and those of Danzig by a 
committee of five, of which three, including the chairman, were to be appointed 
by those Powers.8*& The Polish-German frontier commission was to be com- 
posed of a German, a Pole and five members appointed by those Powers,®® 
with a similar commission, containing a Czech instead of a Pole, drawing the 
Czech-Polish frontier.®° 

It will thus be seen that the control of ceded territories, frontiers, reparation 
and disarmament was retained very largely in the hands of the great Powers, 
and that in retaining a decisive majority in the Council they proposed to retain 
a somewhat less degree of control over the League of Nations. 

The Versailles Treaty was signed by twenty-seven states, of which eleven 
were situated in South or Central America, three others—Japan, Siam and 
the Hedjaz—in Asia, and Liberia in Africa. It was provided, however, that 
revision of certain portions of the treaty would require the participation 
of only part of these states, and other parts might be modified by groups 
of states or entities other than states. The only general revisory clause 
is that of Article 19 of the Covenant and the treaty. This permits the 
League Assembly, comprising representatives of several states not signa- 
tories of the treaty (all the signatories not being League members), to 
recommend the reconsideration “by members of the League” of treaties which 
have become inapplicable, a procedure which thus far has not been invoked in 
connection with the treaty containing it. The League Council was given 
power, in some cases with the consent of the Assembly, to modify certain 
articles. Such were the first twenty-six articles constituting the Covenant, 
the clauses concerning most-favored-nation treatment for Allied nationals,® 
customs and fishing rights for such nationals,®* and prevention of exemption 
of German nationals from restrictions imposed on Allied nationals.®* The 
labor clauses constituting Part XIII of the treaty might be modified by the 
General Conference of the Labor Organization, if ratified by the states com- 
prising the Council and three-fourths of those composing the Assembly, with- 
out reference to the presence or absence of the signatories of the Versailles 
Treaty in those bodies.** However, as was the case with the other great trea- 


% Art. 109. * Art. 35. % Art. 80. 6 Art. 81. 87 Art. 87. 
88 Art. 101. 8° Art. 87. % Art. 83. % Art. 280. % Thid. 
* Arts, 276-279. * Art. 422. 
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ties here considered, no provision was made for revising the greater part of 
the treaty. 

Changes in the frontiers of the eastern states occurred before the definitive 
lines were drawn, through the Russian invasions of Poland and Lithuania and 
the Polish seizure of Vilna. The refusal of the United States to ratify the 
treaty left in some doubt the position of those clauses imposing obligations on 
the United States as one of the Principal Allied and Associated Powers, but 
none of the other Powers appeared disposed to consider itself no longer bound 
or to demand release from its obligations in consequence. The long series of 
commissions calling for the naming of members by the Allied and Associated 
Powers proceeded to function even in cases where the American member was 
not named, and the commissions therefore contained fewer members than were 
called for by the treaty.°* The special tribunal which was to try the Kaiser 
never functioned.*® 

Besides these irregular changes, the reparation section of the treaty was 
modified by action of a part of the signatories in several instances. Under the 
provision of the treaty allowing amendment of one of the reparation annexes 
with the unanimous consent of the Powers represented on the commission, two 
inter-Allied agreements were signed in 1924 modifying parts of the section 
mentioned, both bearing the signature of the four great Powers on the Repara- 
tion Commission and the Serb-Croat-Slovene State, and one, those of Portugal, 
Greece and Rumania, the other, that of Belgium, in addition. Though acting 
on specific authority, provision was made to notify both the Reparation Com- 
mission and the Powers signatory of the treaty. No provision was made for 
notifying the United States, although the treaty called for American participa- 
tion in the work of the commission.®* 

In 1929 Great Britain, France and Belgium arranged with Germany for the 
withdrawal of Allied troops from the Rhineland. The Versailles Treaty pro- 
vided that such evacuation might take place before 1935, provided Germany 
had complied with all the undertakings resulting from the treaty.°8 It was 
not made clear what authority was to determine such compliance. The 
Powers mentioned apparently took it on themselves to do so, and their right 
apparently was not questioned. It is unlikely that any other party to the 
treaty would have cared to take over the burden of continued occupation in 
any case. 

The entire section dealing with reparation payments was conditionally 
modified in 1932 at Lausanne, by the beneficiaries from reparation payments 
and Germany.*® The Versailles Treaty provided that no reduction might be 
made without the unanimous consent of the states represented on the commis- 
sion; the action would then appear to be within the powers conferred by the 
treaty. The advantage derived from a provision such as this in the reparation 


% Cf., Arts. 87, 88 (Annex), 95, etc. % Art, 227. 
97 Martens, Nowveau recueil général des traités, 3™ série, Vol. 14, p. 771. 
8 Art. 431. 99 Cmd. paper, 4126, Misc. 7 (1932). 
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section is evident when revision appears desirable. The question of the rights 
of the other parties to the treaty is unlikely to be posed, and that of inter- 
dependence between the section modified and the rest of the treaty scarcely 
presents itself. 

Results from revision of the Covenant provisions concerning the Council of 
the League have perhaps been less fortunate. As indicated above, the refusal 
of the United States to participate destroyed the numerical preponderance of 
the great Powers in the Council. Amendments to the Covenant on the en- 
trance of Germany increased the great Power representation to five, and that 
of the small states to nine, thus completely altering the balance between 
great Powers and small, and affecting the Council as an organ of the great 
Powers for carrying out the provisions of the peace treaty, and increasing the 
probability that subsequent attempts by the Council to revise the peace trea- 
ties would be vetoed even in cases where the Council had an express or implied 
power to undertake such revision. 

There appears now to be little prospect of a wide deviation from old methods 
in possible revision of the Versailles pact. In spite of insistent pressure on the 
part of dissatisfied signatories, it appears as difficult now to secure the calling 
of a revisory conference as Napoleon III found it in 1863. The attitude of 
the great Powers concerning their part in the process appears to be expressed 
in the provision of the unratified Four-Power Pact,!® Article 2 of which pro- 
vides that the parties should examine among themselves all proposals relating 
to methods and procedure calculated to give effect to Articles 10 (frontiers), 
16 (sanctions), and 19 (treaty revision) of the Covenant. This in effect per- 
petuates the idea of the old steering committee of the peace conference. The 
pact provides further that the decisions would be kept within the framework 
of the League, which would appear to indicate the intent to secure acceptance 
by the League of any settlement, as plenary sessions in past conferences have 
approved steering committee decisions. There is no clear indication, however, 
that this clause indicates any intent on the part of the great Powers to consider 
their revisions as without force until approved by the Council or Assembly. 
The unanimity rule in force in these bodies gives to the small states a veto 
power which they never possessed before, and due to their large number greatly 
reduces the possibility of effective action concerning treaty revision. It is 
hardly to be supposed that the four great Powers would risk the destruction of 
their work by a veto in either of the League bodies. 

The precedent set up by the solution of the reparation problem would appear 
to present happier possibilities. The care with which the sections of the treaty 
concerning reparation, disarmament, frontiers and the distribution of territory 
were kept under the control of the Principal Allied and Associated Powers 
would indicate their particular interest in these questions, and the probability 


1° Cf., League of Nations, Official Journal, Oct. 1926, Special Supplement No. 3, p. 29; 
also Monthly Summary, Vol. VI, No. 9, p. 217. 
Current History, May, 1933, p. 199. 
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that any revision of those clauses dealing with such matters would involve the 
action of that group, minus the United States in most cases,!°” with the par- 
ticipation only of such states as were most directly concerned. It is moreover 
quite unlikely that the status of signatory, possessed by the group of Latin 
American states mentioned above, and by Liberia and Siam, would furnish 
them with a claim, should they be disposed to make such a claim, to participate 
in a conference dealing with these matters, which the great Powers would feel 
called upon to heed, nor is it to be anticipated that a treaty constituting a re- 
vision of such clauses would be deprived of validity because none of these 
states, though parties to the Versailles Treaty, had ratified it. 

Past experience would indicate that the alternatives to revision by such 
limited groups would probably be to await such action as that of Russia in 
1871 or 1878, calling a conference when violence or a threat of violence made 
such action inevitable, or merely acquiescing when action contrary to the 
treaty had already been resorted to, as in the case of Bosnia-Herzegovina in 
1908. Neither of these methods of securing revision is satisfactory or safe. 

It is probably too soon to expect specific provision for revision of all clauses 
in treaties involving such delicate matters as those involved in the treaty. 
But application of certain principles foreshadowed in the Versailles and earlier 
instruments would probably facilitate the relief of international tensions due 
to outmoded treaty provisions. Among these would be: 

1. Participation of all the great Powers of Europe in any broad European 
settlement made. 

2. A clearer recognition in the treaty itself of the varying responsibility of 
the signatories for its subsequent maintenance or change. This was vaguely 
recognized in the Vienna settlement in permitting only eight states to sign. 
In the Versailles Treaty the distinction was made, but its implications were in 
most cases left vague. 

3. A clearer indication of the varying importance of clauses or parts of such 
treaties. In the Vienna Treaty certain clauses were set apart as being of 
“permanent and general interest,” though the significance of the phrase was 
not made clear. In the Versailles Treaty certain clauses of a transitory char- 
acter were so indicated, and provision was made that the Council of the League 
might terminate or extend them. 

4. A development of the method of allowing agencies other than the parties 
to a treaty to revise parts of it. In the Versailles Treaty such provision was 
made, as indicated above, in the case of the transitory clauses, which the 
League Council was given power to modify. Provision was made for initiat- 
ing modification of the labor clauses by the International Labor Conference. 
The Covenant of the League was also made subject to modification by the 
organs of that body. The Reparation Commission was given power to recom- 
mend changes in the treaty and even to modify its technical provisions. Ina 


10 The United States has never renounced any benefits derived from the Versailles Treaty 
Cf., U. 8. Treaty Series, No. 658. 
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treaty covering so vast a field as that of Versailles it is important to provide 
for initiation of changes which are of limited concern, by such agencies as can 
most efficiently work out the possible effects of such changes, without throwing 
the burden so extensively on the diplomatic staffs of the great Powers. The 
development of treaty revision procedure in the League of Nations might lie 
in this direction. 

As it is, changes of great importance and sweeping character must not be too 
hastily made by such conferences as those of 1815 and 1919. Sufficient at- 
tention is not given to the provision of methods for rectifying mistakes in such 
settlements, or for adjusting the instruments to new developments. It would 
appear to be of the greatest importance that proper methods be worked out in 
the intervals between such upheavals, if these upheavals are to become any- 
thing less than inevitable, due to tensions for which no other relief is provided. 


THE PREPARATION OF INTERNATIONAL LABOR 
CONVENTIONS 


By Francis G. WILSON 
Associate Professor of Political Science, University of Washington 


There is virtual silence in the history of the international labor movement 
on the technique of preparing international labor conventions both before and 
at the Peace Conference. The developments of the last fourteen years in this 
field must, therefore, be listed as an unexpected evolution in international 
codperation.! It should have been easy to see at the end of the first Inter- 
national Labor Conference in 1919 that the methods of preparation were 
defective. That the Organizing Committee of 1919 should not have had ade- 
quate information on world labor conditions is understandable; but what is 
not understandable is that there was scarcely any consciousness of the magni- 
tude of the problem before the International Labor Organization in drafting 
suitable labor conventions. 

A changing international mentality may be traced in the increasing dif- 
ficulties in preparing draft conventions, for the complexity and circuitous- 
ness of the process has been augmented as the resistance to the international 
treatment of labor conditions has increased. It is our purpose here to out- 
line and evaluate the changes in the methods of preparing these conventions. 
The simplest explanation of the prevailing complexity lies in the fact that 
procedure is a means of attaining the adoption of draft conventions and 
recommendations by the Conference despite uncompromising oppositions and 
national egoism. Owing to the peculiar structure of the Organization, the 
problem of negotiation between groups is of infinitely greater importance than 
in a conference of government representatives alone. The evolution of the 
procedure of the Organization shows an increasing prominence of negotiation 
rather than scientific preparation in the strict sense of the word. Generally 
speaking, the failure of a method of preparing draft conventions merely shows 
the failure of the machinery of negotiation to result in compromise and agree- 
ment. 


1 Historically, the burden of preparation for general international conferences has fallen 
largely on the governments. It is best that preparation be made by an international au- 
thority, not only because of the improvement in preparation, but also to relieve the govern- 
ments of this task. See Manley O. Hudson, International Legislation, Carnegie Endow- 
ment, 1931, Vol. I, p. xxxix. 

For a brief discussion and bibliography of the International Labor Organization, see the 
sketch by the author in the Encyclopaedia of the Social Sciences. The author was able to 
study the Organization in Geneva during 1931-32 as the holder of a Fellowship of the Social 
Science Research Council. 
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THE PREPARATION OF INTERNATIONAL LABOR CONVENTIONS 


THE PROBLEM BEFORE THE PEACE CONFERENCE 


Part XIII of the Treaty of Versailles was drafted by a special commission 
on labor affairs, over which the late Samuel Gompers presided. The influence 
of the British was constantly toward the consideration of structural problems, 
and the ideology of continental trade unionism and socialism was in the direc- 
tion of the formal enunciation of dogmatic rights of labor. Even the British 
delegation attached little importance to the pre-conference preparation of 
labor conventions.2, The crowning touch to the doctrinaire view of many 
members of the commission occurred on March 17, 1919. Some of them 
wanted a document on the rights of labor which would rank with the Declara- 
tion of Independence and the Declaration of the Rights of Man. They there- 
fore approached Mr. Emile Vandervelde of Belgium “who had kindly con- 
sented” to frame such a document. 

If we can reconstruct the mentality of 1919, we may say that it was thought 
that governments would make most of the proposals for items on the agenda, 
and that there would not be in any case a great number of draft conventions 
for the Conference to adopt. It was thought, probably, that assessors and 
technical advisers in the Conference would play a far more important réle than 
they have. The Labor Office is, in the light of the British draft and the Treaty 
of Peace, more of an organ for the collection of information than an interna- 
tional research institution. 

A British memorandum on preparation which was submitted to the com- 
mission explains that the Labor Office is to collect all necessary information 
and submit a full report to the Conference, suggesting certain principles as the 
“basis of an international convention.” Governments may protest against an 
item of the agenda, not on grounds of the incompetence of the Conference, but 
simply as a matter of opposition to the proposed international convention. A 
final majority vote is then to be taken, following which, each of the articles 
suggested is to be examined, and ultimately the convention is to be adopted 
by a two-thirds vote of the Conference.* At the request of the Japanese repre- 
sentative, the obligation to communicate the agenda to the governments three 


? The analytical minutes of the Labor Commission of the Peace Conference are published 
in the Official Bulletin of the International Labor Office, Vol. I (1923). (Cited hereafter 
as Official Bulletin.) 

*Tbid., p. 158. 

‘Ibid., pp. 20-21. The emphasis at this time on the protest of a government against an 
item on the agenda must be related to the British proposal that unless a state rejected a con- 
vention within a given time it would be bound by it. Since the final text of Article 405 of 
the Treaty of Versailles does not contain this provision, but merely stipulates that the con- 
ventions and recommendation must be submitted within a given time to the competent na- 
tional authority, the right of protest against an item on the agenda has become almost a 
dead letter. It was exercised once, in 1921, when the French Government denied the com- 
petence of the Organization to deal with agricultural workers. The Conference, however, 
= its competence and later the Permanent Court of International Justice sustained 
view. 
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months before the opening of the Conference (beginning with the reception of 
the agenda) was extended to four. However, the British representative, Mr. 
Barnes, stressed the fact that the Governing Body alone would define the 
scope of the agenda in order to keep it within practicable limits, and that no 
useful discussion could take place in the Conference unless “preceded by a 
careful collection of information on the subject, which could only be under- 
taken by the International Labor Office on the instruction of the Governing 
Body.” 

In the commission’s report to the Plenary Peace Conference it is urged that 
the first Labor Conference should meet as soon as possible, but “if it was to do 
its work effectively, some time must be allowed for the collection of informa- 
tion and for the different countries to prepare their views on the various sub- 
jects for discussion.” ® 


PREPARATION FOR THE FIRST THREE LABOR CONFERENCES 


The preparation for the Washington Conference illustrates with clarity the 
method envisaged by the Peace Conference, with one exception: there was no 
reference in the Peace Conference to the use of questionnaires as a method of 
obtaining information on existing legislation and practice.? The question- 
naire method adopted by the Organizing Committee for the Washington Labor 
Conference has been followed ever since as a fundamental principle in the 
preparation of draft conventions. The illusions of the Peace Conference as 
to the short time necessary to prepare for the Conference, the failure to sense 
the fundamental necessity of negotiation between the groups, and the Peace 
Conference idea that reports submitted to the Labor Conference then and 
there would be a source of information to the delegates, are continued in the 
work of the Organizing Committee. Though this committee itself admitted 
that it had not obtained sufficient information in the time available, it believed 


5 Official Bulletin, ibid., pp. 41-42. An early notion was that the information gathered 
by the Office would be communicated to the Conference rather than to the governments, 
as is now considered absolutely essential. One thing the commission did realize was the 
importance of precision as to the scope of the agenda; however, this has been a much more 
difficult problem than was thought in 1919 would be the case. Jbid., p. 142. 

6 Official Bulletin, ibid., p. 267. One of the reasons the Labor Committee, which consid- 
ered certain questions after the adjournment of the general commission, objected on May 
15, 1919, to the admission of Germany before the conclusion of the Washington Conference, 
was that the preparation for the Conference had already been launched among the Allied 
and Associated Powers, leaving out of consideration German social legislation. This shows 
plainly that the Peace Conference not only failed to realize the importance of preparation, 
but also saw no need of universality in preparation. See D. H. Miller, My Diary at the 
Conference of Paris, Vol. XVIII, pp. 233-34. 

7 See Reports of the International Labor Conference in 1919, Report No. 1, p. 149. The 
questionnaire was used by the International Association for Labor Legislation in working 
up comparative reports, as in the case of the 1911 Report on Factory Inspection. See 
International Labor Office, Questionnaire on Factory Inspection, 1923, Preliminary 
Note. 


t 
0 
I 
p 
\ 
\ 


THE PREPARATION OF INTERNATIONAL LABOR CONVENTIONS 509 


that the slowness of the governments in replying to the questionnaires was due 
to their unfamiliarity with the new international procedure.® 

The period of preparation for the Washington Conference and the Confer- 
ence itself was a period of hope and enthusiasm for international labor reform 
unparalleled in the history of the world. The frail basis for international ac- 
tion assembled by the Organizing Committee must be evaluated in the light of 
war-time idealism; perhaps it would have been sufficient had this idealism 
shaped the course of post-war history. The first three Conferences, those of 
1919, 1920, and 1921, worked under the influence of this idealism. The post- 
war world had learned before this, however, that it faced a period of economic 
chaos and political disturbance instead of an imperial prosperity. The Con- 
ference of 1919 adopted humanitarian and industrial conventions, and the next 
two Conferences attempted to apply the principles of Washington to seamen ® 
and agricultural labor respectively. The precedents of the Organizing Com- 
mittee were followed in essentials by the newly-formed International Labor 
Office. But even by 1921 certain changes had taken place. The question- 
naire, which in 1919 was thought to be an instrument for the collection of labor 
information, now became an instrument for collecting the opinions of govern- 
ments; and the Office itself assumed by 1921 the duty of making preliminary 
studies in existing legislation and industrial practice. Questionnaires, instead 
of throwing broad issues at the governments, began to inquire particularly as 
to their attitude on the problems which would arise in the drafting of specific 
conventions. Yet, under the influence of post-war idealism and enthusiasms, 
it was still thought possible to establish the agenda, prepare for the Confer- 
ence, and hold the Conference all in one year.’° 


THE PERIOD OF CRISIS 


The two years following the Conference of 1921 may be designated as the 
first critical period in the life of the Organization. At the end of the 1921 
Conference, the Organization had adopted 16 draft conventions and 18 recom- 
mendations, while there were deposited with the Secretary-General of the 
League of Nations at the opening of the 1922 Conference only 51 ratifications, 


®For the work of the Organizing Committee, see Official Bulletin, Vol. I, Pt. II, 
pp. 349-407. 

*In 1919 and 1920 it was felt by the leaders of the Office that the preparation for interna- 
tional action protecting seamen would be one of the easiest tasks of the Organization because 
of the international character of the work of seamen. In fact it has been one of the most 
difficult of the duties of the Office. 

10 See International Labor Conference, 1921, Questionnaire No. 2, Agricultural Questions, 
Introductory Memorandum. The rejection by the 1920 Conference of the proposed draft 
convention of the hours of work at sea was believed by the Office to be the result of faulty 
preparation technique. It was this failure in 1920 which drove the Office to a thorough 
reconsideration of the method of preparing conventions, and especially the réle of the ques- 
tionnaire in preparation for the Conference. The shipowners in the 1920 Conference were 
noticeably relentless in their criticism of the preparation which had been made for the dis- 
cussion of this convention. 
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with 16 more authorized by the national governments of all of the members of 
the Organization. No draft conventions were adopted by the Conference at 
the sessions of 1922, 1923, and 1924, and only one recommendation was adopted 
at each of these three sessions. Beginning in 1925 new activity is observed, 
but the march is much slower. At the end of the 17th Session of the Confer- 
ence in 1933 only 40 draft conventions and 42 recommendations had been 
adopted. Thus we may say that out of 17 sessions of the Conference, a 
large percentage of the international conventions and recommendations were 
adopted in the first three. This extremely broad picture, especially in relation 
to the quietude of the Organization from 1922 through 1924, demonstrates the 
existence and the lasting effect of the critical period. It would have been dif- 
ficult at the end of 1922 to predict the future of the Labor Organization. 

The solution of the crisis was the beginning of the evolution of the procedure 
in the drafting of conventions and recommendations. Criticism of Part XIII 
and the Labor Organization rose, in these times, to astonishing heights. Gov- 
ernments failed to pay their contributions to the League of Nations, which in 
turn entailed the most drastic reductions of expense by the Organization. 
Governments failed to ratify draft conventions, which signified that the illu- 
sions of the Peace Conference were dead. Parliaments found it impossible to 
consider in the allotted year or 18 months the mass of draft conventions and 
recommendations adopted by the Conference. There were likewise funda- 
mental questionings of the utility of the international treatment of labor prob- 
lems. It is to the lasting credit of the Labor Office that it was able to suggest 
a way out by experimentation with the procedure of preparation. 

The accumulating constitutional criticisms were given thorough considera- 
tion by the Governing Body, and the Conference of 1922. It was suggested 
that Part XIII should be amended, providing for a longer period between ses- 
sions in order to give parliaments more time to consider the results of Confer- 
ence activity. While it was generally agreed in 1922 that the Governing Body 
should be enlarged by an amendment to Article 393 of the treaty, the discus- 
sion of the periodicity of the Conference aroused the deepest controversy. In 
order to increase the number of ratifications, it was suggested that the treaty 
be amended to provide for biennial sessions of the Conference, that machinery 
be developed for the interpretation of draft conventions by a more simple 
process than by decisions of the Permanent Court of International Justice, 
that conventions should contain only general principles, that ratification with 
reservations be allowed, and that the procedure of the Conference be so 
changed that one session should be devoted to preparation and the next 
subsequent session to the final adoption of international texts.1!_ It was the 


11 See International Labor Conference, Final Record, 1922, pp. 322, 608. (Cited here- 
after as Final Record.) The Governing Body felt as to this particular proposal, however, 
that it would be a mistake not to have both preparation and discussion during the same 
Conference. See Final Record, 1923, p. xiii. The genesis of the double-reading procedure 
which was adopted in 1924 is, apparently, a suggestion made in the 1922 Conference by one 
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procedural solution which was adopted ; the problem became related to amend- 
ment of the standing orders of the Conference and Governing Body rather than 
to the amendment of the treaty. 


TYPES OF CONFERENCE PROCEDURE 


While the reformist enthusiasm of the Peace Conference had disappeared 
by the end of the 1921 Conference, the machinery of preparation was not ad- 
justed to this changed point of view until 1924.17 From the end of the 1922 
Conference to the beginning of the Conference in 1924 was a period of pro- 
cedural gestation. During this time, the total work of preparation and adop- 
tion of draft conventions was completed, with certain exceptions, in a single 
year. The agenda were established early and the Conference was held later 
thesame year. Between the establishment of the agenda and the Conference, 
the Office gathered its information, sent out the questionnaires, compiled the 
answers, and submitted reports and proposed conventions to the Conference 
when it met. The Conference adopted the reports and draft texts as bases of 
discussion, and a general discussion on the problem followed usually before 
the agendum was sent to a Conference committee. The report of the commit- 
tee resulted in the final detailed debate, and after the important preliminary 
vote of adoption, the text was sent to the drafting committee. After the report 
of the drafting committee had been made to the Conference, a final record vote 
on the convention was taken. 

The decision of the Conference in 1922 to divide the work of preparation 


and adoption was furthered by an unexpected turn of events.1* The 1923 
Conference was at first planned, as the 1921 Conference, with a heavy agenda. 
Owing to the uncertain financial condition of the League, the Secretariat was 
inclined to the view that it might be best to have no Conference at all during 


of the British delegates. A final comprehensive report on the discussions of 1921 and 1922 
as to how to secure ratifications was submitted to the Conference in 1924. See Report on 
the Institution of a Procedure for Amendment of Conventions. The original proposal of the 
Governing Body was that one session be devoted to administrative and technical matters 
and the next to labor legislation. It had been suggested previously in the body that the 
Conference alternate between light and heavy agenda. Official Bulletin, Vol. V (1922), 
p. 185. 

” The official regulations on preparation are found in the standing orders of the Confer- 
ence and the Governing Body. The standing orders of the Conference are published in the 
Final Record of the Conference which adopted them, and the amendments are likewise 
published as adopted. A special publication of the Office gives the texts of the standing 
orders of the Conference and the body. See Constitution and Rules. 

* Final Record, 1922, p. 322. The Conference resolution of Oct. 31, 1922, speaks of 
alternative sessions of preparation and decision: “In the examination of items inscribed on 
the agenda, the first session should be devoted to the general discussion of drafts for conven- 
tions or drafts for recommendations, demanding a vote by simple majority only. The final 
vote upon these decisions in the conditions provided for by Paragraph 2 of Article 405, that 
18 to say, by a two-thirds majority, should be held at the opening of the following session.”’ 
Official Bulletin, Vol. VI (1922), pp. 536-37. [Italics are mine.] 
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1923. The Office and the Governing Body felt that this policy would be both 
inexpedient and contrary to the treaty. A compromise with the League was 
reached by which all the items of the 1923 agenda, save one, were transferred 
to 1924, and the Conference of 1923 was then limited to one week’s duration.!4 
This decision, which was based on financial considerations, fitted in with the 
general desire to check the work of the Conference, but the practice, likewise, 
of adopting the agenda of the Conference in the year previous to the Confer- 
ence dates from this unexpected decision. Not only was the work of the Con- 
ference divided between two sessions, but the work of preparation before the 
Conference was lengthened by the establishment of the agenda in the year be- 
fore the meeting of the Conference. 

By 1924 the Governing Body had formulated definite proposals to carry 
into effect the decision in principle of the Conference of 1922. The Confer- 
ence of 1924 adopted provisionally the new system of “double-reading pro- 
cedure.” 15 Under this system the first Conference, actually the Conference 
of 1924, discussed proposed draft conventions and recommendations submitted 
to it by the Office, and reached only provisional decisions as to these texts. 
As the object of the procedure was to secure the adoption of draft conventions 
which would be ratified, it was provided that amendments having this end in 
view might be submitted by the governments between the first and second 
Conference. These amendments, however, were to be amendments of detail 
and not of substance. The duty of the Conference was to consider them, and 
finally adopt or reject the entire convention. The new procedure reflected 
clearly a consciousness of the increasing importance of negotiation as a part 
of the preparation of draft conventions. This negotiation, however, was con- 
ceived primarily as between the Conference and the governments which have 
the final decision as to ratification. The groups, 2.e., the workers and the em- 
ployers, had the right to assist in the acceptance or rejection of amendments, 
but they did not have the right to submit them after the first adoption of the 
draft text. The weakness of this procedure lay in the fact that the second 
discussion was not limited to a consideration of amendments of detail. In 
fact, the whole convention was re-opened for discussion, and there was no 
way by which to distinguish between amendments of substance and of detail. 
Governments tended to re-submit the amendments which they had failed to 
have adopted at the first reading.!® 

The experience with this procedure in the Conferences of 1924 and 1925 gave 
satisfaction to none. Proposed conventions on equality of treatment of na- 
tional and foreign workers in compensation for accidents, the weekly suspen- 
sion of work in glass manufacture where tank furnaces are used, and the pro- 


4 Official Bulletin, Vol. VII (1923), pp. 82-86, 166; Vol. VIII (1923), pp. 265-67. 

16 For the text of these provisional standing orders, see Final Record, 1925, Vol. II, App. 3. 

1* In a letter of March, 1925, the Office, in commenting on the proposed amendments, felt 
that it should have been given the power to examine the admissibility of amendments. 
Official Bulletin, Vol. X (1925), p. 38. 
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hibition of night work in bakeries, were adopted provisionally on first reading 
in 1924. But when it was proposed in 1925 to defer to 1926 the conventions on 
workmen’s compensation for accidents and for occupational diseases, the Con- 
ference revolted and adopted them forthwith, thus effectively repudiating the 
double-reading procedure.1*7 The Conference referred the procedural prob- 
lem back to the Governing Body, but it was admitted by all that radical revi- 
sion of the standing orders would have to be undertaken. The workers 
were becoming sceptical of any procedure other than that worked out by 
the Organizing Committee of the Washington Conference, and certain gov- 
ernment delegates asserted that the draft conventions were more poorly pre- 
pared than ordinary legislation placed before national parliaments.'® 

The reformed procedure was, under these circumstances, rejected in the two 
Conferences of 1926. The first Conference of that year dealt with a draft 
convention on the simplification of the inspection of emigrants on board ship, 
which was finally adopted on a first reading. Likewise, the second maritime 
Conference which followed immediately adopted its draft conventions and 
recommendations on first reading.’® 

However, the 8th Session of the Conference in 1926 adopted, on the sugges- 
tion of the Governing Body, a new and third system of procedure.*° This 
new “double-discussion questionnaire procedure” was employed for the first 
time in 1927.71, According to this procedure, the first Conference examined a 
draft questionnaire proposed by the Office, and if it adopted a questionnaire, it 
was sent to the governments (which might in turn submit it to organizations 


of workers and employers) .2. Upon the basis of the answers to the question- 
naires, the Office drew up reports and proposed conventions to be placed before 
the following Conference, which then followed the already described course 
of procedure. The new procedure was not designed to place a larger amount 
of information before the Conference; it was simply a new device, a new at- 
tempt to deal with the fundamental question of negotiation between the three 
groups. The questionnaire, in theory, would contain questions which would 


17 See Final Record, 1925, pp. 423 ff., 467, 524 ff., 545 ff. 

18 See the statement made by the British government delegate, ibid., p. 525. 

1? The situation in the 9th Session of 1926 was somewhat different from the ordinary 
session of the Conference of that year. It was a continuation of the 1920 maritime session 
which dealt with the international codification of law relating to seamen. Furthermore, 
extensive outside preparation had been undertaken by the Joint Maritime Commission, 
which had been dealing since 1920 with the technical aspect of the proposed draft conven- 
tions and recommendations concerning seamen. 

20 Final Record, 1926 (8th Session), pp. 191-200, 368 ff. 

" Report of the Director, 1928, Sec. 18. The first to propose the double-discussion pro- 
cedure was apparently Professor Alfred O’Rahilly, Irish Free State delegate. See Final 
Record, 1924, pp. 436-37. 

* It is of importance to note that in the provisions submitted to the Conference by the 
Governing Body, the actual drafting of the questionnaire was to be left to the Office. 
During the Conference discussion, however, this function was transferred from the Office to 
the Conference. 
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elicit answers of the governments on the points which would be raised by the 
final drafting of the international text. The work of the first Conference and 
the committees was, in theory, to deal with broad issues raised by the item, and 
the questionnaire was to be drafted in the light of general conclusions reached 
by the Conference. 

The result of this procedure in 1927 and 1928 was little improvement over 
the double-reading procedure of 1924 and 1925. Most of the time of the Con- 
ference and the committees in the first discussion was wasted. The commit- 
tees became more and more immersed in the technical and controversial prob- 
lems of drafting questions, and long debates developed over the mere choice of 
aword. While certain delegates, particularly those representing the govern- 
ments, repeatedly insisted that they were merely drafting a questionnaire, the 
workers and employers consistently looked to what would happen next year. 
In fact, the discussion became negative to an increasing degree. The Office, 
in its attempts at conciliation between the workers and the employers, en- 
couraged the idea that it did not make much difference what went into the 
questionnaires. Neither group would listen to this; and in fact the representa- 
tives of the Office in certain particularly trying discussions, notably those 
dealing with the questionnaire on freedom of association, which was defeated 
in the 1927 Conference, admitted that the proposed questionnaires had been 
drawn up with extreme care. This caution was exercised quite naturally in 
excluding certain questions.?* 

Dissatisfaction with the procedure we have been discussing resulted in a 
fourth type known as the “double-discussion draft conclusion procedure.” 
The standing orders committee of the Governing Body again considered the 
problem as a result of the criticism in the 1928 Conference, and proposals were 
made by the body to the Conference of 1929 (12th Session), which were 
adopted. This fourth type of procedure retains the double-discussion idea, 
but with an essential difference. The first Conference considers law and prac- 
tice reports submitted to it by the Office, which contain proposals for draft 
conclusions or resolutions. If the first Conference adopts conclusions or 
resolutions, the Office then frames a questionnaire on the basis of the conclu- 
sions which have been accepted.24 The essential change is that the Confer- 
ence does not adopt the questionnaire; this function is given back to the Office, 
where it was until the new procedure was adopted in 1926. The Office had 
never been in favor of having the Conference draft the questionnaires, and the 


23 The Office in 1921, however, took practically the same position as the workers and em- 
ployers in the committees under this type of procedure. See Questionnaire No. 2 (1921), 
Agricultural Questions, Introductory Memorandum. See also Report No. 2 (1921), pp. 
60-61. 

*% Director’s Report, 1930, Sec. 16; Final Record, 1929 (12th Session), pp. 361, 804 fi. 
When the double-discussion draft conclusion procedure was adopted, the workers’ motiod 
to go back to the original procedure in drafting conventions which was employed until the 
Conference of 1924, was defeated in the committee which considered reform of Conference 


procedure. 
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procedure adopted in 1929 was in fact the solution which the Office had pro- 
posed in 1926-27, for it had suggested that the Conference adopt conclusions 
upon which the Office might frame the questionnaires for submission to the 
governments. The second discussion follows under the present procedure in 
normal course, much as the final discussion of draft conventions and recom- 
mendations has taken place since the very first Conference of the Organization. 

Owing to the intense conflicts of interest generated by the discussion of 
maritime questions in the 1920 and 1926 Conferences, the Office began to apply 
immediately the new procedure in the 1929 maritime session, which met in the 
autumn of the year, some months after the 12th Session of the Conference. 
The Conference of 1930 did not, however, involve both types of procedure, for 
the items on the agenda for final discussion were the legacy of the 12th Ses- 
sion double-discussion questionnaire procedure, and the new item involved 
the regulation of the hours of work in coal mines, which was submitted as an 
emergency measure by a resolution of the League of Nations Assembly of 
1929. The coal convention was submitted as either a first or second discus- 
sion, as should be decided by the Conference. It was agreed that a final de- 
cision should be taken in 1930. As the convention was defeated on its final 
vote, and as the coal question was placed on the agenda for 1931 after the 
defeat of the convention in 1930, there was in 1931 a second and successful 
final discussion of the coal convention. Thus the draft conclusion procedure 
was not applied in 1930; it has been used only in the maritime session of 1929 
and the general sessions after 1930.75 

The work of the committees of the Conference which have had the task of 
formulating draft conclusions has shown an improvement over the procedure 
under which the committees drew up questionnaires. Less attention has been 
paid to the technical problem of drafting and more attention has been given to 
general discussion of problems before the Conference. The spirit of concilia- 
tion seems to have been fostered by the procedure, while the drafting of a 
questionnaire seemed to have had in part the opposite effect. It may be that 
the items which the Conference has considered for the first time under the 
procedure have been less controversial, such as the age of admission of children 
to non-industrial employment, which was on the agenda of the Conference in 
1931-32. On the other hand, while the regulation of the hours of work on 
board ship, which was given a first discussion in 1929, evoked heated con- 
troversy,?* there seemed to be greater chance of effective compromise in the 
committees on the other maritime items than had been the case in 1926. Like- 


*% The committee in the 1931 Conference which considered draft conclusions on the ad- 
mission of children to non-industrial occupations requested that in the future the Office 
include in the Grey Reports on law and practice not only general conclusions, “but also a 
list of points for consideration by the committee with a view to the preparation of a ques- 
tionnaire.” Final Record, 1931, p. 441. 

** A convention regulating the hours of work at sea was defeated in the Conference of 
1920. The proposals of the Office for first discussion in 1929 were more flexible than the 
text of the convention of 1920, and this may account for the greater conciliatory spirit. 
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wise, the shipowners’ delegates withdrew from the Conference for a few days 
during this session, and consequently the committees of the Conference can- 
not be blamed for procedural difficulties. The shipowners withdrew because 
of their objection to the methods employed in the selection of the seamen’s 
delegates. 

The experience of the Labor Organization in the drafting of the 1931 coal 
convention has suggested another type of procedure, again designed to make 
conciliation and agreement possible. As the Assembly of the League proposed 
the regulation of the conditions of work in coal mines to the Organization, the 
League and the Office sought a procedure which would bring about a more 
rapid preparation for the Conference. A preparatory technical conference of 
the leading coal-producing countries of Europe was held in January, 1930, and 
the regulation of the hours of work was placed on the agenda of the 1930 Con- 
ference as a result of the suggestions of this technical group.?"7 The late 
Director of the Office, Albert Thomas, felt that this “auxiliary procedure” had 
considerable merit as a device for the conciliation of the different elements in 
the Conference.2® He suggested at various times before his death in the 
spring of 1932 that it might be possible to organize a permanent auxiliary pro- 
cedure. With this in mind he proposed a preparatory technical conference to 
precede the maritime session of the Conference which shall hold the final 
discussion of the draft conclusions adopted by the 1929 maritime Conference.” 
This was accepted in principle by the Governing Body, but so far the prepara- 
tory technical conference has not been held, owing to the repeated postpone- 
ments of the maritime session itself. In addition, the workers’ delegates from 
Asiatic countries have suggested an Asiatic session of the Conference, or at 
least an Asiatic preparatory technical session.2® The Director conceded there 
was some value in this proposal and has suggested the possibility of an Asiatic 
consultative conference.*4 


27 Final Record, 1930, p. xvii ff. 28 Director’s Report, 1930, Sec. 17. 

29 It is clear, however, that the Director had in mind substituting the preparatory tech- 
nical conference for the special session of the Conference dealing with maritime questions. 
This substitution has been categorically rejected by the shipowners. 

0 See Final Record, 1930, p. 468. The resolution to this effect proposed by the Indian 
workers’ delegate was not adopted owing to lack of a quorum. The Conference of 1932, 
however, adopted a resolution proposed by the Indian workers’ delegate asking the Govern- 
ing Body to consider calling a preparatory advisory conference in which native or colonial 
elements would be represented. See Official Bulletin, Vol. XVII (1932), Supplement No. 2, 
pp. 91-92; Director’s Report, 1930, Sec. 189. Late in 1932 the Governing Body decided to 
call a preparatory conference on the question of international action on the forty-hour week. 
This conference was held in January, 1933. The first suggestion that preparatory technical 
conferences be used came apparently from Switzerland in the discussion of the periodicity 
of the Labor Conference in the Swiss Council of States. Official Bulletin, Vol. V (1922), 
pp. 109-112. 

% Cf. League of Nations Official Journal, Special Supplement No. 83, October, 1930, pp. 
12-16, for the resolution adopted by the Assembly in 1930 on the procedure to be followed in 
drafting League of Nations conventions. The resolution, after noting the importance of 
preparation in obtaining ratifications, suggested the general procedure which should be 


THE PREPARATION OF INTERNATIONAL LABOR CONVENTIONS 517 


THE PLACE OF THE GOVERNING BODY IN DRAFT CONVENTION PREPARATION 


The Treaty of Peace stipulates that the Governing Body of the Labor Office 
shall establish the agenda of the Labor Conference. While this function in 
itself is clear, there are a number of implications which have not been care- 
fully worked out. It is quite natural that the Governing Body should con- 
sider this function of great importance, but it was not until after the first three 
Conferences that the real problem of selection of items for the agenda arose. 
The second and third Conferences, as has been noted, were efforts to apply the 
decisions of the Washington Conference to maritime and agricultural labor. 
There was no important controversy over these agenda in the Governing Body. 
But the force of the body was felt in the establishment of the agenda for 1922, 
and it has been ever since. The agenda of the 1922 Conference were composed 
largely of constitutional questions, and while several agenda were at first 
agreed to for 1923, the financial crisis necessitated a short Conference with a 
single item agendum. 

The members of the Governing Body are usually delegates to the Confer- 
ence, but the body as such does not have a direct relation with the Con- 
ference.32. The technical position of the body is that of an executive and, to 
an extent, an administrative control over the Labor Office. It has been de- 
cided that most of the publications of the Office, and the reports and 
questionnaires in preparation for the Conference, shall be issued under the 
responsibility and authority of the Director, unless specific provision is 
otherwise made. As a compromise proposal, the Grey Reports are submitted 


followed. The resolution approves extensive freedom for the Secretary-General in securing 
information as to why no action has been taken by the states, this being in contrast with the 
practice of the Labor Organization, where such discretion is quite limited. The Council 
may consider the question of the revision or amendment of conventions on the basis of such 
information. The resolution makes provision for the adhesion of non-member states, and 
urges, in technical matters especially, agreements not requiring ratification. 

The procedure as to League conventions is to be, briefly, the following: (1) When an organ 
of the League wants a convention, a full memorandum shall be submitted to the Council; 
(2) if the Council approves, the draft convention shall be communicated to the members, in 
some cases with a specific questionnaire; (3) the draft convention and the government views 
shall be sent to the Assembly, which shall decide if a conference shall be called; (4) if the 
Assembly wants such a conference, the Council shall consult the governments again with a 
revised draft of the convention; (5) in the light of the second consultation, the Council shall 
decide whether to call such a conference and fix the date; and (6) these rules shall be common 
as to the technical organizations of the League. See Dix ans d’Organisation Internationale 
du Travail (Geneva, 1931), pp. 95-96, for a statement of the influence of the Labor Organ- 
ization on the League system of drafting conventions. 

* An early proposal in 1922 was that the Governing Body might take the place of the 
Selection Committee, which is charged with directing the work of the Conference. This 
Proposal was rejected, however, and a direct connection between the body and the Confer- 
ence has never been established. Final Record, 1922, pp. 184 ff., 192. This decision was 
invoked by the workers in 1926 as an argument against a sharp increase of the participation 
of the Governing Body in the preparation for the Conference. 
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to the Governing Body.** Only the employers have desired to have the reports 
of the Office submitted to close Governing Body scrutiny, while at the same 
time the workers and most of the governments have been in favor of an entire 
and responsible autonomy on the part of the Director. 

The function of the Governing Body as to the preparation of draft conven- 
tions and recommendations culminates and virtually terminates in the estab- 
lishment of the agenda. It is to the organization of this task that much of 
the energy of the body has been directed. The body realized, it seems, sooner 
than the Office that the spirit of idealism and social justice was not a substitute 
for research. The government and employers’ delegates, particularly the 
British, began demanding that the body have comprehensive analyses of na- 
tional law and practice as a basis for their agenda decisions. In 1923, when 
the agenda was established in the year previous to the Conference, the prac- 
tice also developed of asking the Office to submit to the body, law and practice 
reports on certain questions from which the items on the agenda might be 
selected.34 The only basis of agreement as to what subjects were “ripe” for 
international treatment seemed to be comparative statements of law and 
practice.*° Each year, usually in April, the Governing Body selects perhaps 


% Int. Labor Conf., Standing Orders, Art. 6, Par. 4. On maritime questions reports for 
the Conference are submitted in practice to the Joint Maritime Commission as a part of the 
preparation of draft conventions and recommendation. Official Bulletin, Vol. XIV (1929), 
p. 47. Previously, in April, 1921, the Governing Body had decided that the questionnaires 
on agenda items should be submitted to the Governing Body before their dispatch to the 
governments. The present submission of the Grey Reports performs something of the 
same function under the older types of procedure. The Governing Body decided quite 
early, in contrast with the procedure in maritime questions, that the preparation for agri- 
cultural items on the agenda should not necessarily be carried out with a consultation of the 
International Institute of Agriculture at Rome, with which the body has a permanent 
liaison through a mixed committee. 

A most exhaustive discussion of the position of the Governing Body in the preparation 
for the Conference took place in January, 1926, when the double-discussion procedure was 
up for approval. The employers made numerous suggestions for increasing the power of the 
body over preparation and the Conference, all of which were rejected. These proposals 
were that all the documents of preparation should be submitted to the body, that the ques- 
tionnaires, or the Blue Reports, must be approved by the body before communication to the 
governments. The present situation, noted above, developed out of the refusal to accept 
the employers’ suggestions. In February, 1930, it was decided that the Grey Reports 
should be considered by the body as a whole. 

% Official Bulletin, Vol. IX (1924), pp. 1-5. 

% The Office has developed the practice of indicating to the body whether it considers 4 
subject “ripe’’ for international treatment. Sometimes a question is ripe merely for serious 
study preliminary to its consideration as a possible item on the agenda. The Office view 
seems to be that a question is ripe when the will to find an international settlement exists. 

In the early years of the Organization, collective agreements seemed to be about as im- 
portant as national legislation as a basis of action. For instance, the report to the Genoa 
Conference (1920) on hours at sea, stresses certain collective agreements. The Office has 
always emphasized collective agreements in agriculture. See Studies and Reports, Series 
K, No. 11, Collective Agreements in Agriculture, Adaptation of the Washington Deci- 
sions to Agriculture. 


THE PREPARATION OF INTERNATIONAL LABOR CONVENTIONS 519 


five items on which the Office is instructed to prepare law and practice reports. 
At a following session of the body in October (approximately nineteen months 
before the Conference), these reports are considered and from one to three 
items are selected for the final agenda. There is, therefore, a double-discus- 
sion procedure in the Governing Body as well as in the Conference.*® 

The sound preparation of items for the agenda means that the Office must 
in many cases be assembling material several years in advance.** Article 393 
of the Treaty of Versailles provides that the Office shall collect information on 
labor and industrial conditions. As certain subjects take shape in the hands 
of the research staff, the Office comes to a judgment as to whether they are 
“ripe” for international treatment. The Office can make suggestions to the 
Governing Body on this basis. But there is constant pressure on the Office to 
undertake special investigations, and it must be conceded that practically 
all of the research undertaken has an ultimate international legislative 
standard in mind. A resolution of the Conference is the most effective way 
by which the research attention of the Office may be directed. There are some 
cases in which members of the staff have brought about the submission of 
resolutions to the Conference.** 

The most difficult phase of the establishment of the agenda is the determina- 
tion of the scope of an item.2® No matter how carefully a proposal is defined, 
there are always certain borderline issues which may or may not be included. 
The employers have contended frequently that the Office, the committees of 
the Conference, and the Conference itself have exceeded the intentions of the 


Governing Body.*° The drafting of the statement of an item on the agenda 
has come to be a most meticulous task. The demand that the reports of the 
Office in preparation for the Conference be submitted to the Governing Body 
is actuated by the desire to keep the preparatory work strictly within the limits 
ofthe agenda. Such a solution has been deemed unsatisfactory by a majority 


* Until October, 1932, the first discussion took place in October and the agenda was 
finally determined in January. The employers proposed in 1920 that the body institute an 
elaborate procedure of general consultation of governments before items are placed on the 
agenda. This proposal was rejected as unduly retarding the work of the body. 

7 The Conference has been of importance at times itself in settling its agenda. The 1924 
Conference prevented the further consideration of the anthrax question, and the 1925 Con- 
ference practically determined the program which has been followed in regard to social 
insurance. In both cases the Conference examined general reports on these questions. 

** The length of time a proposal is before the Governing Body is no guarantee of a place 
on the agenda. The proposal that holidays with pay be treated by an international con- 
vention has been before the Organization since 1919, but it was placed in the agenda for 1935 
only in October, 1933. Proposals which fit in with the general program of the Organization, 
such as those for social insurance or regulation of hours of work, have a much greater chance 
of adoption. 

** The jealous attitude of the Governing Body on the question of the scope of the agenda 
has been a matter of development. For instance, in 1923 the body virtually placed in the 
hands of the Conference the problem of the scope of international action against the use of 
White lead. Official Bulletin, Vol. III (1921), p. 539. 

“ Final Record, 1929 (12th Session), pp. 488, 498. 
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of the Governing Body, and the only security for adherence to the agenda 
is, apparently, an extremely careful statement of the items, with such addi- 
tional explanations as the Director may be instructed to make when the 
agenda is communicated to the governments. Before the double-discussion 
procedure was adopted, the body frequently made suggestions as to the form 
of action which the Conference ought to take, that is, whether draft conven- 
tions or recommendations should be adopted.*! 

The form of Conference procedure has not altered in any sense the function 
of the Governing Body in establishing the agenda, but different types of 
procedure have made a difference in its power of defining the scope of items. 
The Conference has never really run wild with the agenda, if the revolt in 
1925 against the double-reading procedure is excluded. And, as there is no 
machinery of interpretation for the action of the Conference, aside from the 
Permanent Court, the charges of exceeding the scope of the agenda merely 
remain as denied accusations.** As long as the agenda were established, the 
Conference held, and draft conventions adopted all in the same year, the con- 
trol of the Governing Body over the scope of the agenda was relatively effec- 
tive. But with the double-reading procedure this control was weakened be- 
cause of the greater freedom by which amendments might be proposed. With 
the adoption of the double-discussion-questionnaire-draft conclusion pro- 
cedures, the Governing Body has had less power than ever to control the 
scope of the agenda.** For in either the earlier questionnaires or in the 
present draft conclusions, matter may be included, under the guise of consult- 
ing the governments, which was not intended by the body. The present 
system may work either way: matter may be struck out which the body 
thought should be retained, or matter may be put in which alters the com- 
plexion of the proposal.** 


41 The correspondence of the Director with the governments concerning the agenda and the 
convocation of the Conference is published at the beginning of each Final Record. The 
wishes of the Governing Body have been expressed frequently in these letters. 

“ Thus when certain important amendments to the Office draft are introduced, it can be 
alleged that the matter has been excluded already by the Governing Body, or that a new 
subject is being put before the Conference and that it should be placed on the agenda in a 
proper manner, t.e., by the Governing Body. Cf., the Office’s discussion of the 1925 
questionnaire on seamen’s inspection, in which the shipowners’ view is presented that the 
Office had enlarged the scope of the item on the 1926 agenda. The Office defended its action 
both as to the intentions of the Governing Body and as to the necessity of a complete con- 
sultation of the governments. Official Bulletin, Vol. X (1925), pp. 135-41. 

“ The Governing Body is plainly divided as to the control it ought to exercise over the 
scope of the agenda. The employers have, with the exception of their views on the revision 
of conventions, wanted to limit the freedom of the Conference in defining the scope of its 
action. However, it has been recognized frequently that the double-discussion procedure 
imposes on the first Conference the authoritative determination of the scope of anitem. One 
reason for not using the double-discussion procedure in revising conventions is merely that 
under the revision process the entire function of defining the scope of the revision items is 
assumed by the Governing Body. 

“ In 1927 the Governing Body made it clear that the right to strike was not included in the 


THE PREPARATION OF INTERNATIONAL LABOR CONVENTIONS 521 


THE FUNCTION OF THE LABOR OFFICE 

If economics was considered the “enemy” by some of the more ardent sup- 
porters of international labor action in the early years after the Peace Con- 
ference, exhaustive research and an unshakable foothold in law and practice 
are now the weapons of the Labor Office. We should, likewise, add consum- 
mate ability in the conciliation of stubborn conflicts between the workers and 
the employers. Most of the work of conciliation, in concept at least, is to be 
accomplished by the type of procedure used in the Conference and Governing 
Body. Naturally, aside from authoritative expositions of facts, it is difficult 
for the Office to take strong positions until after some sort of action has been 
accepted by the Conference. The extended list of scientific publications 
issued by the Labor Office gives proof of the research foundation of interna- 
tional labor legislation. 

The Office has the responsibility of doing the necessary research in prepara- 
tion for the Conference. Under the present procedure, as soon as an item 
has been placed on the agenda, the Office begins the preparation of the Grey 
Report on the law and practice of each state.*° This report contains an 
evaluation *® by the Office of the law and practice which have been inves- 
tigated, and presents suggestions as to the problems on which the governments 
should be consulted. It is, of course, sent to the governments as soon as 
possible. In other words, the report contains draft conclusions which are 
taken by the Conference as the basis of discussion. Upon the adoption of the 


item on the agenda on freedom of association, but questions adopted by the committee of the 
Conference, over the objection of the workers, practically included an implied limitation on 
the right to strike. Discussions of the regulation of the hours of work have consistently 
raised the question of weekly rest, and questions dealing with the protection of children have 
raised the problems of education. The discussion of accident prevention evoked a debate 
on industrial health. However, the mutilation of the dockers’ convention in 1928 and 1929 
is probably the best example of the inclusion of a body of extraneous material in a draft con- 
vention. In 1931 and 1932 the discussion of the age of admission of children to non-indus- 
trial occupations, for instance, raised the question, from the workers’ side, of the regulation 
of the hours of work and the night work of children. 

“ A questionnaire addressed to the governments for information is often employed by the 
Office in the preparation of this report. The United States Government usually gives answers 
to these questions, though not to the official questionnaire leading to the formulation of the 
final Blue Report. 

“ This process of interpretation and evaluation has brought sharp criticism on the Office 
attimes. Thus, in 1921, during the discussion of the proposed action against white lead, the 
British Government and the employers said the preparation of the Office was neither im- 
partial nor complete. Director Thomas replied that it was the duty of the Governing Body, 
and not of a committee of the Conference, to supervise the Office. In the same Conference, 
the Office proposal for international disinfection against anthrax spores was rejected in part 
on the ground of insufficient preparation. Final Record, 1921, pp. 866-867. The Office 
Proposals of 1920 for the regulation of hours at sea (which was defeated), and the 1921 
rejection of its proposal as to collective agreements to regulate the hours of work in agricul- 
ture (which was removed from the agenda), together with the criticism of the white lead and 


re preparations, indicate perhaps the weakness of the system of preparation in use at 
e time. 
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draft conclusions, the Office prepares a questionnaire in the form of a Red 
Report which is communicated to the governments. The answers of the gov- 
ernments are studied carefully, and a sort of average point of view is taken as 
the basis of the proposed draft conventions and recommendations. For the 
final discussion, a Blue Report containing the replies of the governments and 
the proposals of the Office is submitted to the governments and the Confer- 
ence.*7 In 1930 and 1931, when the Conference was discussing the problem of 
the coal convention, the Office submitted a Grey-Blue Report to both Confer- 
ences, since the Conference itself had to decide whether the discussion should 
be final.*8 

In the latter stages of preparation, the function of the Office is to find a basis 
of action which will receive the support of the groups and the governments. 
If a majority of the governments favor a draft convention on a given subject, 
a convention is proposed; if most of them want certain provisions, they are in- 
cluded in the proposed texts submitted to the Conference in the Blue Report. 
But in addition to this process of averaging national wishes, which in turn is 
based on national law and practice, the drafting function of the Office is very 
important. From the beginning the legal advisers of the Office have held an 
influential position as to the principles of drafting conventions.*® 


THE EVOLUTION OF THE QUESTIONNAIRE 
When the Organizing Committee began its work in London in 1919, it had 
practically no information on national legislation. The questionnaire was 
employed in 1919 to gather information as well as the opinions of the govern- 
ments, and it was apparently thought at the time that the Governing Body 
itself would draw up the questionnaires when it established the agenda of the 


47 Tt is difficult to overemphasize the influence of the Office on the final contents of draft 
conventions and recommendations. While this influence is very great, and while the func- 
tion of the Conference is essentially that of amendment or modification of the Office texts, a 
few qualifications must be made. As the answers to the questionnaires, especially from the 
leading European Powers, control the Office, the function of the Office in regard to these 
answers is fundamentally mechanical and clerical. As to the twenty or twenty-five states 
whose answers are not received, the Office draft is virtually controlling; that is, the answers 
actually received determine the content of the draft. One weakness of the Office drafts has 
been that the predominantly European staff in Geneva has been quite unable to visualize 
the reactions and needs of overseas countries, and therefore in certain cases these countries 
have seen no authoritativeness in the final drafts submitted to the Conference. 

8 Other colors for the reports have been used. In 1925 the reports to the Conference on 
the amendments proposed to the provisionally adopted draft conventions of 1924 under the 
double-reading procedure were called Orange Reports. When a report on a general problem 
is made to the Conference upon which no action is to be taken, it is usually a Green Report. 
A White Report is presented to a preparatory technical conference. Naturally, all reports 
issued by the Office are communicated to the governments. 

“*° This control extends to the work of drafting done in the Conference after the discussion 
on the draft texts has been completed. Recent standing orders also provide that each 
committee shall have its own drafting committee. The control of the Office over the drafting 
of texts in the committees is much less than over the Conference as a whole, since such 
drafting is in essence the statement of the compromises reached in the committees. 
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succeeding Conference. When the Labor Office was established, one of the 
first tasks it assumed was the collection of information, thus relieving the 
questionnaire of much of this dubious function. From 1921 on, the question- 
naire has been used primarily to obtain the opinions of governments as to 
proposed international action, and the Office has resorted to other means of 
getting accurate information on national legislation.°° From 1920 to 1927 
the Office itself drafted the questionnaires, and on the basis of the replies, it 
proposed conventions and recommendations. As long as the questionnaire 
was completely under the control of the Office, the problem was simply to 
draft one which could be answered effectively in a short time. During this 
period little conflict was aroused by the phrasing of questionnaires.®* As 
soon as it became the function of the Conference to draft the questionnaires, 
the control of the Office was broken and acute differences of opinion arose over 
their contents. Needless to say, the questionnaires drafted by the Conference 
were inferior to those drafted by the Office and submitted to the Conference 
as the bases of discussion.52 Under the double-discussion draft conclusion 
procedure the function of the Conference became more or less what it should 
be; the determination of points of principle which the Office must include in its 
questionnaire. The Office is, of course, bound by the decisions of the Con- 
ference embodied in the draft conclusions, but the problem of drafting is 
removed completely from the Conference. The place of the questionnaire in 
the order of events seems to have been changed permanently by the reforms of 
procedure. Before the double-discussion procedure, the questionnaire was 
sent to the governments before the Conference considered a new subject; now 
it comes after the first discussion of the agenda by the Conference. The views 
of each government as they are contained in the replies to the questionnaire 
are modified and in part directed by the results of the first discussion. 


THE ROLE OF THE CONFERENCE COMMITTEES 


The Conference committee is the organ in which negotiation and concilia- 
tion succeeds or fails. If agreement is not reached in the committee, it is not 


* Official Bulletin, Vol. III (1921), pp. 39-41. 

“ Under the double-discussion procedures, the Office has to explain carefully the back- 
ground of the questions in the light of the first discussion in the Conference. This is done 
either in the preliminary note to the questionnaire, or in the letter sent to the governments 
with the questionnaire. See Official Bulletin, Vol. XIV (1929), pp. 102-106. See, ibid., 
Vol. XII (1927), pp. 107-12, for the Office discussion of the questionnaires for the 1928 Con- 
ference which were adopted by the Conference in 1927. The Office displayed a very criti- 
cal attitude toward the work of the Conference of 1927. The Office indicated, among 
other things, that the ideas of the Governing Body as to the scope of certain items were 
difficult to maintain in the Conference because of the freedom assumed in drafting the 
questionnaires. 

“The 1929 Committee on Salaried Employees agreed that a commentary on the ques- 
tionnaire, as approved by the committee, should be circulated to the governments. This 
commentary included particularly certain amendments of the British Government which 
were rejected by the committee. 
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reached in the Conference; though agreement can be reached in the committee 
which may be upset in the Conference, assuming the government group makes 
a determined stand against the committee decision. In determining whether 
a draft convention or a recommendation shall be adopted, the importance of 
the Conference committee is second only to the demands of a majority of the 
governments. Before the adoption of the double-discussion procedures, the 
Office had greater discretion, since it submitted proposals for conventions or 
recommendations to the Conference on the basis of the replies of the govern- 
ments. But in both the formulation of the questionnaires and draft conclu- 
sions, the committees have been important in determining whether the Con- 
ference shall work toward a draft convention or a recommendation. In the 
committee discussions the workers have generally supported the suggestion 
that a draft convention should be adopted, while the employers have generally, 
and as a matter of principle, urged the adoption of the more flexible and 
less effective recommendation. The decisions of the committees on this 
point under the double-discussion procedures have for the most part been 
sustained. 


THE TIME ELEMENT IN THE PREPARATION OF CONVENTIONS 


The gradual lengthening of the time between the establishment of the 
agenda and the Conference, the extension of time between fixing the agenda 
and the final adoption of draft conventions by the double-discussion pro- 
cedure, and the slightly greater amount of time allowed governments for their 
replies to questionnaires, show clearly the slower tempo of the work of the 
Organization. Owing to the cumulative research activity of the Office, this 
lengthening of the period between the establishment of the agenda and the 
adoption of draft conventions and recommendations is useful from the stand- 
point of better technical preparation. It is also of fundamental importance 
in allowing more time for the delicate and sometimes circuitous process of 
negotiation between the groups. Moreover, since a longer period of prepa- 
ration means fewer conventions, governments have more leisure in which to 
consider the draft conventions after their adoption and to submit them to their 
competent authorities in fulfillment of the treaty obligations. 

Despite the persistent demands of the overseas countries for longer inter- 
vals between the stages of preparation, the time allowed for answering ques- 
tionnaires has not been materially lengthened since the Washington Confer- 
ence. It is clear, however, from an examination of the Blue Reports and the 
Supplementary Blue Reports that the governments do not answer the Office 
questionnaires with any marked promptness, and, if a longer time were al- 
lowed, no better results might be obtained. If as many as thirty replies are 
included in the original Blue Report, it is considered a good response. The 
Supplementary Blue Reports are generally issued just before the opening of 
the Conference. This question does not arise with the Grey Reports, be- 
cause they contain the analysis of existing national law and practice. The 
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Blue Reports include the views of the administrative departments con- 
cerned, and these views are not a prophecy as to what action the legislative 
body may take, but a statement of existing legislation. 

One of the fundamental weaknesses of the questionnaires is, therefore, that 
they seek neither the positive views of the parliaments nor the views of the 
workers and employers, though the governments are supposed to communi- 
cate them to such organizations before the final statement of the views of 
the executive and administrative parts of the governments.®*? Undoubtedly, 
such consultation retards the governments in making their answers, and 
owing to the short time allowed in which to answer the questionnaires, an 
effective consultation of the workers and employers is practically impossi- 
ble.54 The preparation for the Conference, therefore, centers on the actual 
practice of the governments and the views of the national administrative de- 
partments. However, both the international organizations of the employers 
and the workers formulate their attitude toward the agenda independently 
of the Office, using also the questionnaire and report system in relation to the 
units which compose these organizations. The workers’ and employers’ 
delegates, moreover, express the views of their constituents in the Governing 
Body discussion which precedes the establishment of the agenda. The re- 
ports of the workers’ and employers’ organizations are almost as important 
in the Conference as bases of discussion as are the reports of the Office contain- 
ing the views of the governments. If the Office might communicate the ques- 
tionnaire, or a special form of questionnaire, to the functional organizations 
it would be easier to predict the clash of viewpoints which takes place in the 
committees. The importance of the committee as an agency of negotiation 
could thus be reduced by transferring more of this function to the Office, 
which in turn could include in the draft texts the compromises suggested on 
the basis of the replies of the organizations. 


% The Governing Body decided at its Stockholm meeting in July, 1921, that the workers’ 

and employers’ organizations should be consulted through the governments in regard to the 
preparation of draft conventions and recommendations, rather than directly through the 
Office. This position was confirmed in 1928 by the body. The consultation of such organi- 
zation is, therefore, national rather than international as far as the treaty and the practice of 
the Organization are concerned. A suggestion was made, however, in the Conference com- 
mittee of 1920 which dealt with the hours of work at sea, that the international organizations 
should be consulted. The questionnaires for the second session of the Conference were sent 
by the Director directly to certain workers’ organizations, and this produced immediate 
objection in the Governing Body. See Final Record, 1926 (8th Session), pp. 198-99, where 
the Director states that his relations are with states, and not with organizations within 
states, where preparation for the Conference is involved. 
* Perhaps one reason a longer time has not been given in which to reply to questionnaires 
is that the double-discussion procedure really makes it unnecessary, as the questionnaire 
comes after the first discussion. It is clear that more time is needed to obtain the overseas 
replies, but it may be true that there would be less chance of conciliation if the views of the 
workers and employers were included in the answers of the governments. In any case, the 
Importance of the answers of the governments arises from the fact that they must decide 
finally the question of the ratification of draft conventions. 
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CONCLUSION 


The rapid and somewhat unexpected evolution of the technique of prepar- 
ing international labor conventions cannot be said to have reached a point of 
maturity, though it is probable that no great changes will be made for some 
years. Minor alterations in the functioning of the Office, the Governing 
Body, the Conference, and the committees of the latter, are, of course, to be 
expected. It cannot be said that the draft conventions adopted recently 
are necessarily any better than those in previous years. The dockers’ and 
the coal conventions are startling proof of the failure of the new procedures 
to live up to expectations. On the other hand, it must be granted that the 
preparation of draft conventions is infinitely more careful and methodical 
than during the first three Conferences. The fundamental motivation of the 
changes in the procedure employed by the Labor Organization is the absolute 
necessity of conciliating opposing views if any effective international action 
for the protection of labor is to be taken. 
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IMMUNITY OF A STATE FROM SUIT IN THE SUPREME COURT BY A FOREIGN 
GOVERNMENT WITHOUT THE STATE’S CONSENT 

The United States Supreme Court in its recent decision in the case of The 
Principality of Monaco, Plaintiff, v. The State of Mississippi, Defendant, 
has at last written the final chapter in the long drawn out history of the at- 
tempts of the holders of defaulted State bonds to enforce payment through 
judicial proceedings. The Chief Justice delivered the opinion of the court, 
with no dissenting opinions. 

The question was presented on a motion by the Principality of Monaco for 
leave to bring suit in the Supreme Court against the State of Mississippi on 
bonds issued by that State and alleged to be the absolute property of the 
Principality. 

It appears that the bonds referred to consisted of 10 bonds of $1,000 each, 
known as Mississippi Planters’ Bank Bonds, and 45 bonds of $2,000 each, 
known as Mississippi Union Bank Bonds, all issued by the State of Missis- 
sippi. 

In setting out the facts, the opinion states that: 

In each count it was alleged that the bonds were transferred and deliv- 
ered to the Principality at its legation in Paris, France, on or about Sep- 
tember 27, 1933, as an absolute gift. Accompanying the declaration and 
made a part of it is a letter of the donors, dated September 26, 1933, stat- 
ing that the bonds had “been handed down from their respective families 
who purchased them at the time of their issue by the State of Mississippi” ; 
that the State had “long since defaulted on the principal and interest of 
these bonds, the holders of which have waited for some 90 years in the 
hope that the State would meet its obligations and make payment”; that 
the donors had been advised that there was no basis upon which they could 
maintain a suit against Mississippi on the bonds, but that “such a suit 
could only be maintained by a foreign government or one of the United 
States”; and that in these circumstances the donors were making an un- 
conditional gift of the bonds to the Principality to be applied “to the 
causes of any of its charities, to the furtherance of its internal develop- 
ment or to the benefit of its citizens in such manner as it may select.” 


The opinion further states that: 


The State of Mississippi, in its return to the rule to show cause why 
leave should not be granted, raises the following objections: (1) that the 
Principality of Monaco is not a “foreign State” within the meaning of 
Section 2, Article III, of the Constitution of the United States, and is 
therefore not authorized to bring a suit against a State; (2) that the State 
of Mississippi has not consented and does not consent that she be sued 


1 Printed in this JouRNAL, infra, page 576. 
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by the Principality of Monaco and that without such consent the State 
cannot be sued; (3) that the Constitution by Section 10, clause 3, Article 
I, “forbids the State of Mississippi without the consent of Congress to 
enter into any compact or agreement with the Principality of Monaco, 
and no compact, agreement or contract has been entered into by the State 
with the Principality”; (4) that the proposed litigation is an attempt by 
the Principality “to evade the prohibitions of the Eleventh Amendment 
of the Constitution of the United States”; (5) that the proposed declara- 
tion does not state a controversy which is “justiciable under the Consti- 
tution of the United States and cognizable under the jurisdiction of this 
court”; (6) that the alleged right of action “has long since been defeated 
and extinguished” by reason of the completion of the period of limitation 
of action prescribed by the statutes of Mississippi; that the plaintiff and 
its predecessors in title have been guilty of laches, and that the right of 
action, if any, is now and for a long time has been stale. 


Supplementing this last point, the State of Mississippi set out the amend- 
ment to the State Constitution in 1876, prohibiting the payment of these 
bonds, and contended that since the adoption of that amendment “no foreign 
State could accept the bonds in question as a charitable donation in good 
faith.” 

In reply, the Principality contested the validity of all of these objections on 
grounds stated in the opinion. 

In discussing the issues thus presented, the court found it necessary to deal 
with but one, which was “the question whether this court has jurisdiction to 
entertain a suit brought by a foreign State against a State without her con- 
sent. That question, not hitherto determined, is now definitely presented.” 
The opinion of the court accordingly deals only with the question of the juris- 
diction of the court to entertain this suit without the consent of the State of 
Mississippi. 

In discussing this question, the court reviews the previous decisions of the 
court involving the effect of the provisions of Clauses 1 and 2 of Section 2 of 
Article III of the United States Constitution, and also the debates in the Con- 
stitutional Convention with reference to immunity of a sovereign state from 
actions brought against it without its consent. Summarizing its examina- 
tion of these authorities, the Court states: 


The question of that immunity, in the light of the provisions of Clause 
one of Section 2 of Article III of the Constitution, is thus presented in sev- 
eral distinct classes of cases, that is, in those brought against a State (a) 
by another State of the Union; (b) by the United States; (c) by the citi- 
zens of another State or by the citizens or subjects of a foreign State; (d) 
by citizens of the same State or by federal corporations; and (e) by for- 
eign States. Each of these classes has its characteristic aspect, from the 
standpoint of the effect, upon sovereign immunity from suits, which has 
been produced by the constitutional scheme. 


The opinion then deals with each of the classes of cases above enumerated, 
showing that the immunity enjoyed by sovereign states from suits brought 
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against them without their consent rests upon a fundamental principle which 
exists independently of any specific Constitutional reservation. In view, 
however, of the relinquishment of this immunity by the States with reference 
to suits by foreign governments through the adoption of clause 1 of Section 
2 of Article III of the Constitution, the court found it necessary to rest its de- 
cision upon the application of the provisions in the Eleventh Amendment of 
the Constitution to the present case. This appears from the concluding 
paragraph of the decision, which reads as follows: 


We conclude that the Principality of Monaco, with respect to the right 
to maintain the proposed suit, is in no better case than the donors of the 
bonds, and that the application for leave to sue must be denied. 


It appears from the reports of the British Council of Foreign Bondholders 
that repudiated bonds of eight States of the Union are still outstanding. The 
repudiating States are Alabama, Arkansas, Florida, Georgia, Louisiana, 
Mississippi, North Carolina and South Carolina. The purposes for which 
these bonds were issued, the authority for issuing them, the terms of issuance, 
the amounts in default, the reasons for refusing payment, and the various 
attempts made to enforce payment are fully set forth in an article by Miss 
Bessie C. Randolph, published in this JourNat,? to which reference is made 
for the history of the repudiation of these State debts. The bonds under con- 
sideration do not include bonds issued for the prosecution of the Civil War, 
the payment of which was prohibited by the Fourteenth Amendment to the 
United States Constitution. It will appear from this article that the efforts 
which have been made to enforce payment of these repudiated bonds through 
judicial procedure cover a wide field comprising every conceivable course of 
procedure including international arbitration, except a suit in the Supreme 
Court by a foreign government against a State, which has now been tried, all 
of which efforts have failed. 

Miss Randolph pointed out in her article that such a suit as that recently 
dismissed by the Supreme Court in the opinion above reviewed was the only 
untried avenue of relief, but she says, with reference to such a suit, that the 
query might arise “would not the rule in New Hampshire v. Louisiana,’ that 
a plaintiff cannot sue in a representative capacity, be applied by the court as 
the fair intendment of Article XI,” meaning presumably the Eleventh 
Amendment to the Constitution. As appears from the opinion of the Supreme 
Court above reviewed, that query did arise in the suit brought by the Princi- 
pality of Monaco, and the court took the view anticipated by Miss Randolph 
in her article. 

, The only alternative now left for the adjustment of this troublesome ques- 
tion seems to be the possibility of a settlement on a compromise basis by an 


* Vol. 25 (1931), p. 63. Miss Randolph, then Professor of Political Science, Florida State 
College for Women, is now President of Hollins College, Hollins, Va. 
*108 U. S. 76. 
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international agreement through the good offices and possible participation of 


the Government of the United States. 
CHANDLER P. ANDERSON 


THE NEW CUBAN TREATY 


On May 29, 1934, the plenipotentiaries, Mr. Hull, Secretary of State, and 
Mr. Welles, Assistant Secretary of State, on the part of the United States, and 
Ambassador Marquez Sterling, on the part of Cuba, signed in Washington a 
treaty modifying the Treaty of Relations of May 22, 1903, between the two 
countries. The Senate gave its prompt and unanimous approval to the treaty 
on May 31. Only one or two Senators questioned the wisdom of the pact, but 
did not feel like objecting seriously. In Cuba, the President and Council of 
Secretaries (Cabinet) ratified the treaty pursuant to the provisional consti- 
tution of February 3, 1934. Ratifications were exchanged at Washington on 
June 9, on which date the treaty went into effect.’ 

The Treaty of 1903 has been criticized in Cuba and Latin America gen- 
erally as establishing a protectorate over the island by incorporating the terms 
of the Platt Amendment to the Act of Congress of March 2, 1901. The Platt 
Amendment provided that the future relations of the two countries should be 
defined in the Constitution of Cuba substantially as follows: 

(1) The Government of Cuba shall never enter into any treaty with a 
foreign Power which will impair the independence of Cuba, and shall not 
allow any foreign Power to obtain lodgment or control in any portion of the 
island for colonization, military or naval purposes, or otherwise. 

(2) The Government of Cuba shall not contract any public debt of which 
the ordinary net revenues shall be inadequate to pay the interest and sinking 
fund. 

(3) The United States may exercise the right to intervene for the preser- 
vation of Cuban independence and the maintenance of a government adequate 
for the protection of life, property and individual liberty, and for discharging 
the obligations assumed by the United States in the Treaty of Paris and now 
to be undertaken by the Government of Cuba.2 

(4) All acts of the United States during military occupancy are ratified. 

(5) The Government of Cuba will undertake the sanitation of the cities of 
the island. 

(6) The title to the Isle of Pines shall be left to future adjustment. 


1 The treaty is printed in the Supplement to this JouRNAL, p. 97. 

2 The obligations of the United States mentioned in Paragraph 3 refer to those in the 
Treaty of Peace of 1898, and apparently mean that the rights therein granted to Spain in 
respect of Cuba shall be carried out by the Cuban Government; such as, obtaining the release 
of Spanish prisoners in the hands of insurgents in Cuba, allowing Spain to obtain copies of 
official documents in the archives, allowing Spanish subjects to acquire nationality under 
certain conditions, granting them rights of religion, access to the courts, continuation of 
judicial proceedings, and continuation of property rights, free importation of scientific, 
literary and artistic works for ten years, establishment of consular offices, etc. 
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(7) To enable the United States to maintain the independence of Cuba and 
the people thereof, as well as for its own defense, Cuba will sell or lease to the 
United States lands for coaling or naval stations at points to be agreed upon. 

(8) The Government of Cuba will embody the foregoing provisions in a 
permanent treaty with the United States. 

The Platt Amendment was accepted and incorporated in the Cuban Con- 
stitution after bitter opposition in the Constitutional Convention, and after a 
protest to President McKinley by a Cuban mission to the United States. The 
final acceptance by the Cubans followed the famous “Root interpretation” in 
a letter by him, as Secretary of War, to General Leonard Wood, to the effect 
that the right of intervention given to the United States by Paragraph 3 of the 
Platt Amendment was not synonymous with intermeddling or interference 
with the affairs of the Cuban Government. Before the United States with- 
drew from Cuba, the treaty of May 22, 1903, above-mentioned, containing the 
Platt Amendment, was concluded. 

The Platt Amendment aimed to secure the independence of Cuba, a stable 
government, financial solvency, adequate naval bases, and sanitary conditions 
on the island. Whatever difference of opinion there may be as to the wisdom 
of the Platt Amendment, the authors undoubtedly intended it to be helpful to 
Cuba, which was inexperienced in self-government and subject to a state of 
disorder. Moreover, it gave an assurance to the world that order would be 
maintained and life and property protected in the new Republic. 

The contention has been made that the Platt Amendment has failed in 
maintaining a solvent government and a government adequate for protection 
of life and property ; and that besides it has prevented the Cubans from taking 
the responsibility of self-government and attaining maturity in state-craft, 
for Uncle Sam would come to the rescue. Under the Platt Amendment there 
was one formal intervention by the United States, lasting from 1906 to 1909, 
with all the train of criticism and a brood of difficult problems for future ad- 
justment. In 1912, United States troops were landed for a few weeks at the 
eastern end of the island on the occasion of an insurrection, and again in March 
1917, and later, when Cuba entered the war, troops were landed by arrange- 
ment for training purposes and remained until the close of the war. Subse- 
quently, General Crowder visited the island in 1921-1923, as special represen- 
tative of the United States, to recommend certain financial and other reforms. 
Some of these were adopted, at least for the time being, but later other policies 
prevailed. Cuba’s total debt, internal and external, ran up to well over 
$200,000,000. On the whole, however, the conservatives, including the busi- 
hess men, appeared to favor the Platt Amendment with the possibility of 
intervention, as conducive to order and enterprise, while the liberals chose the 
ideal of unlimited independence and sovereignty. 

Meanwhile, American interests in the Caribbean area had expanded greatly 
In other directions. In the same year as the old treaty with Cuba, the United 
States acquired the Panama Canal Zone for the construction of an inter- 
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oceanic canal, together with certain lands at the entrance, at the same time 
guaranteeing the independence of Panama. Under a treaty of 1907, the 
United States assumed administration of the finances of the Dominican Repub- 
lic, and in 1914, the United States acquired canal and naval-base rights in 
Nicaragua, including the right to protect them. In 1915, the United States 
by treaty took over practically the financial and political control of Haiti 
(soon to be ended), and in 1916-1917, purchased the Virgin Islands from 
Denmark. 

Along with the growth of the political interests of the United States in the 
Caribbean area went an increase of American capital by way of loans and 
commercial investments. This expansion has been unfavorably viewed by 
the many Latin American States as indicating, by acts which speak louder 
than words, imperialistic policies and ulterior motives on the part of this 
country. And yet it is fair to say that had these political and commercial 
ties fallen into the hands of European countries, the probability is that they 
would not have been so leniently handled in time of distress as they have been 
and will be by the United States. But as Daniel Webster once said: “No 
matter how easy may be the yoke of a foreign Power, no matter how lightly 
it sits upon the shoulder, if it is not imposed by the voice of his own nation and 
of his own country, he will not, he cannot, and he means not to be happy under 
its burden.” 

For a long time the student movement against Machado had been smolder- 
ing under his persecution, but apparently, at first, had no definite program 
beyond his removal from the presidency. Subsequently, however, it adopted 
certain reform features of other revolutionary movements, under the slogan of 
“Cuba for the Cubans,” which included the restitution of complete national 
sovereignty. The program demanded a modern Cuban constitution, the 
abrogation of the Platt Amendment and a revision of the Reciprocity Treaty 
with the United States. 

The new administration of President Roosevelt early endeavored to allay 
the Latin American apprehensions of American motives. In his inaugural 
address, he said, “I would dedicate this nation to the policy of the good neigh- 
bor—the neighbor who resolutely respects himself and because he does so, 
respects the rights of others—the neighbor who respects his obligations, re- 
spects the sanctity of his agreements in and with a world of neighbors.” This 
idea was reiterated in his address on Pan American Day, April 12, 1933, and 
he added a corollary, namely, that none of the states of America may acquire 
territory at the expense of any neighbor. In his message to the World Eco- 
nomic and Disarmament Conference on May 16, 1933, President Roosevelt 
called upon the nations, among other things, to “agree that they will send no 
armed forces of whatsoever nature across their frontiers.” 'To the Latin 
Americans these were only like the beautiful platitudes of the past, more hon- 
ored in the breach than the observance. They waited to see words translated 
into actions. They wanted a sign, but they were to behold a miracle wrought. 
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When the pent-up revolution broke out in Cuba, Machado fled, and venge- 
ful disorder spread through the island. President Roosevelt, after conferring 
with Latin American diplomats in Washington, dispatched warships to Cuba, 
but directed that no marines should be landed save in the gravest emergency. 
He let it be known that “no possible question of intervention” under the Platt 
Amendment “‘is intended by this precautionary step.” 

Subsequently, President Roosevelt indicated that the United States was 
prepared to codperate for Cuba’s economic restoration in respect of agrarian, 
financial and tariff problems. In November last, he also expressed a wish 
to commence negotiations for a modification of the treaties with Cuba. This 
was followed by his declaration of December 28th that 


the definite policy of the United States from now on is one opposed to 
armed intervention. 

The maintenance of constitutional government in other nations is not 
a sacred obligation devolving upon the United States alone. The main- 
tenance of law and the orderly processes of government in this hemi- 
sphere is the concern of each individual nation within its own borders 
first of all. It is only if and when the failure of orderly processes affects 
the other nations of the continent that it becomes their concern; and the 
point to stress is that in such an event it becomes the joint concern of a 
whole continent in which we are all neighbors. 


As a climax to the demands of the revolution and the good-neighbor policy 
of the President, came the negotiations for the new treaty of relations recently 
ratified. The new treaty of 1934 terminates the entire treaty of 1903, in 
Article 1, and then proceeds to preserve certain of the rights therein stipulated. 
In Article 2, all acts effected in Cuba by the United States during its military 
occupancy up to May 20, 1902, are confirmed, and rights arising therefrom are 
to be maintained and protected. By Article 3, the two agreements of 1903 in 
regard to the naval station at Guantanamo are continued in force on the same 
conditions. As the agreements of 1903 provided for a second naval station in 
Bahia Honda Bay, it would appear that the right to this naval station has 
been abandoned. Instead of the direct obligation of Cuba to undertake the 
sanitation of the cities of the island, the two governments agree reciprocally 
in Article 4 of the new treaty simply to suspend communications with such 
ports or parts of territory as may be considered advisable upon the outbreak 
of contagious disease in either country. 

Coming back to the realities of the situation under the new treaty, Cubans 
must now for the first time assume the full responsibilities of government after 
thirty years of American tutelage. The United States will no longer be the 
official mentor and adviser. A whole gallery of nations will watch the plays 
of the doughty little country, but none with greater pride or sympathy than 
North America. 

It will be understood, of course, that the elimination of the Platt Amend- 
ment is not a panacea for Cuba’s ills nor a foolscap guaranty of improvement. 
Her troubles are as much economic as political. Her political troubles are 
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not external but internal, but her economic problems are external as well as 
internal. If Cuba is to prosper, she must have a government sufficient to 
maintain law and order and a rehabilitation of the sugar industry, which 
depends upon a world market for approximately 3,000,000 long tons annually. 
It is expected the latter will be aided by recent legislation of Congress 3 
and the proposed trade agreement by which Cuba may obtain better preferen- 
tial treatment, particularly for sugar. 

The great interest of the United States still remains in the Caribbean area, 
namely, the Panama Canal, which is a vital link in her national defense. 
Around this center must necessarily revolve the American political and com- 
mercial policies. They need not be proclaimed in formal treaties or under- 
standings for the enlightenment of the world, for they are the necessary and 
obvious sequences of an actuality. It is clear that the United States, acting 
under the Monroe Doctrine and the rights of international law, will brook no 
situation in the Caribbean which menaces her national defense.* It is an in- 
evitable corollary that this region will always be a sphere of influence of the 
United States. 

But the clouds of apprehension as to the ulterior motives of the United 
States have cleared away. . By the action of the United States in establishing 
the independence of Cuba after the Spanish-American War, by its interven- 
tion under the Platt Amendment in 1906-1909 and subsequent withdrawal, by 
its settlement of the Isle of Pines matter in favor of Cuba, and by the present 
surrender of the Platt Amendment, it has been shown that the United States 
has no designs upon the island. The whole history of the United States in 
Cuba has been one of magnanimity toward a small country, unexampled in 
the annals of international relations, and sufficient, it is believed, to satisfy the 
most delicate sensibilities. It is an invitation for their full-hearted co- 
operation. Lester H. Woo.sey 


THE ARMS EMBARGO AGAINST BOLIVIA AND PARAGUAY 

The war between Bolivia and Paraguay in the Gran Chaco region, which 
has been proceeding continuously for two full years, is not only a major 
scandal in international relations as between the parties themselves, but an 
affront to fundamental principles of law and order within the community of 
nations at large. For the issues involved in the conflict have none of the 
political, economic and social complexity presented by the conditions in the 
Far East under which the machinery of international settlement recently 
broke down. Is the issue between the belligerents in the Chaco one of dis- 
puted boundary lines? If so, the processes of arbitration are admittedly 
suited to such a question. Is the issue more fundamental than a boundary 
dispute, involving the urgent need of one of the belligerents for an outlet to 
the sea? If so, international law has numerous precedents for the grant of 

’ Act approved May 9, 1934, and proclamation of same date reducing the duty on sugar. 


‘Compare the reservations of the U. S. to the Montevideo Antiwar Treaty and the Con- 
vention on Rights and Duties of States. 
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rights of way which need not affect the sovereignty of the servient state. 
Are there raw materials, oil, minerals, tannic acid products, which both 
belligerents feel they need desperately for their economic development? If 
so, there is nothing to indicate that the economic neutralization of the area, 
on terms of the equal opportunity of both parties to participate in its develop- 
ment, is not a relatively feasible solution. In short, the conflict is one which 
presents no insuperable problems in its solution, and the only justification of 
it at its present stage is the fact that it was allowed to start at all. War, once 
begun, creates its own reasons for its continuance. 

At the present moment it is of little consequence whether the proper ma- 
chinery of settlement to have been applied when the dispute first became 
acute was the machinery of Inter-American arbitration and conciliation or 
that provided by the Covenant of the League of Nations. Since 1928, when 
the long-smouldering conflict between the two states became more acute, a 
number of agencies have been brought to bear upon it in the effort to obtain 
a peaceful settlement. The Commission of the Five Neutrals, originating 
in the Inter-American Conference of 1928 and consisting of the United States, 
Cuba, Colombia, Mexico and Uruguay, succeeded in bringing about the 
Conciliation Protocol of 1929 and has continued its diplomatic efforts during 
each succeeding year. The Nineteen American Nations, acting at the re- 
quest of the Five Neutrals, took up the task in 1932, declaring that the dis- 
pute was susceptible of arbitration, that a neutral commission should be 
appointed to fix responsibility, and that in the meantime the movements of 
troops should cease. This declaration was accompanied by a further state- 
ment to the effect that they would not recognize any territorial acquisitions 
obtained by other than peaceful means. Within the A.B.C.—Peru group, 
acting in codperation with the Five Neutrals, a proposal was made by Ar- 
gentina and Chile in 1932 that the states bordering upon Bolivia and Para- 
guay should refuse passage of arms across their territories; but no action was 
taken. In the meantime, the Council of the League of Nations had inter- 
vened, reminding the parties of their obligations under the Covenant and of 
their special undertakings given in 1928. Subsequently the Council ap- 
pointed a special commission to investigate and report upon the facts. On 
February 24, 1934, the commission proposed to the belligerents a draft treaty 
calling for an immediate cessation of hostilities, for the withdrawal and 
demobilization of the respective armies, and for the submission of the terri- 
torial dispute to the Permanent Court of International Justice. The draft 
treaty was, however, practically rejected by both countries. The next and 
latest move of the League’s commission was to present a formal report to 
the Council, which was made public on May 12. The report is a document 
of extraordinary importance, comparable to the Lytton Report in its effort 
to make an impartial survey of the situation. While dealing with intrin- 
sically less difficult issues, it reaches more positive conclusions and demands 
more definite action than did the report on Manchuria. It describes the 
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conditions under which the war is being fought and the economic factors 
involved in it. But its chief significance lies in its appeal to the nations of 
the world to help bring the war to an end by refusing to supply the belliger- 
ents with arms and ammunition. 

Until the presentation of the report of the League’s Chaco Commission, 
none of the various agencies whose efforts singly and in combination failed 
to effect a settlement of the dispute succeeded in setting in motion physical 
sanctions to make their recommendations more effective. Moral pressure 
alone was relied upon. In the meantime, commercial relations between the 
belligerents and the nations attempting mediation continued as usual. The 
traffic in munitions upon which both belligerents were dependent for the 
support of their armies in the field was uninterrupted. While the United 
States, as represented in the group of American nations, and Great Britain, 
as represented on the Council of the League, were making official efforts to 
bring about a peaceful settlement of the conflict, the armament firms of their 
respective countries were shipping to the belligerents the munitions essential 
to its continuance. While the slow-moving machinery of international con- 
ciliation was pouring water upon the flames of war, armament firms in the 
different countries were furnishing combustible materials which spread the 
flames into new areas. 

On May 18, at the request of President Roosevelt, the following resolution 
was introduced in the Senate and two days later in the House of Representa- 


tives: 


JOINT RESOLUTION 

To prohibit the sale of arms or munitions of war in the United States under certain 
conditions. 

Resolved by the Senate and House of Representatives of the United States of America 
in Congress assembled, That if the President finds that the prohibition of the sale of 
arms and munitions of war in the United States to those countries now engaged in armed 
conflict in the Chaco may contribute to the reéstablishment of peace between those 
countries, and if after consultation with the governments of other American Republics 
and with their codperation, as well as that of such other governments as he may deem 
necessary, he makes proclamation to that effect, it shall be unlawful to sell, except under 
such limitations and exceptions as the President prescribes, any arms or munitions of 
war in any place in the United States to the countries now engaged in that armed conflict, 
or to any person, company or association acting in the interest of either country, until 
otherwise ordered by the President or by Congress. 

Sec. 2. Whoever sells any arms or munitions of war in violation of section 1 shall, on 
conviction, be punished by a fine not exceeding $10,000 or by imprisonment not exceeding 


two years, or both. 


The resolution was passed by both houses, and was approved on May 28. 
In the meantime, on May 20, the Secretary of State had received a telegram 
from a committee appointed by the Council of the League of Nations to 
ascertain whether the principal governments of the world were prepared to 
participate in measures designed to prevent the sale of arms and munitions 
of war to Bolivia and Paraguay; and Secretary Hull had replied that the 
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United States would be prepared to “codperate to the fullest extent” if legis- 
lation were secured conferring the necessary authority upon the President. 
On the same day on which the resolution was approved a presidential proc- 
lamation announced that the President had found that the prohibition of 
the sale of arms and munitions of war to the Chaco belligerents might have 
the effect called for by the resolution, and that he had consulted with the 
governments of the American Republics and had been assured of their co- 
operation and of the codperation of such other governments as he deemed 
necessary, and that in consequence he thereby enjoined obedience to the law 
now in effect. 

It was noted at the time that the resolution did not prohibit the export of 
arms and munitions of war to Bolivia and Paraguay, but merely prohibited 
their sale within the United States to the two countries or to persons acting 
in their interest. This technicality was resorted to in consequence of treaties 
of 1858 and 1859 with Bolivia and Paraguay, respectively, providing that 
neither party should prohibit the export or import of arms to the other. This 
part of the procedure would seem unfortunate, since the action taken by the 
United States is a practical violation of the old treaties which were entered 
into under different circumstances; and it would have been better that the 
fact should have been admitted and justified by the new conditions than that 
an evasion should have been resorted to. 

In respect to the principles of international law involved, the action taken 
by the United States is significant for two reasons. In the first place, the 
action was taken by the United States individually, without waiting for 
anything more than an assurance of codperation by other nations. That 
such isolated action was doomed to be ineffective unless other nations manu- 
facturing munitions promptly took similar action was obvious; and the risk 
taken by the United States in acting alone may be regarded as a challenge to 
others to put an end to the delays incident to securing a common agreement 
of all concerned. To some extent the United States thus made redress for 
its own delinquencies in refusing up to that time to make clear what action 
it would take in the event that the League of Nations should find it necessary 
to institute an embargo under similar circumstances. In spite of his fine 
plea at Montevideo that all the forces of peace get together behind the 
League and no longer allow the belligerents to play one agency against an- 
other, Secretary Hull was unable to give a specific pledge of support to such 
action as the League might feel it necessary to take. After the President’s 
proclamation there could now be no question where the United States stood. 

In the second place, the action taken by the United States applied the pro- 
hibitions of the law equally to both parties, making no distinction between 
them as to responsibility for the conflict. The resolution was drafted so as 
to avoid controversy over the Borah amendment to a long-pending embargo 
resolution the object of which was to prevent any distinction as to responsi- 
bility and consequent discrimination. From the point of view of the old 


‘The proclamation is printed in this JournaL, Supplement, p. 134. 
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law of neutrality, still technically applicable to the United States, this at- 
tempt to treat both belligerents alike, when perhaps the equal application of 
the law might have unequal practical effects, could well raise a question of 
violation of neutrality, although it would be difficult to take seriously a 
complaint of discrimination, as was made by Bolivia, when both parties 
stand indicted of violating their treaty engagements towards other states, 
including the United States. More important, however, is the fact that in 
failing to make any distinction between the parties, the United States missed 
the opportunity to emphasize the development of international law since the 
World War, the principle that if the community of nations as a whole is to be 
collectively responsible for the maintenance of peace, its sanctions must be 
applied against the nation which refuses to resort to the orderly processes of 
conciliation and arbitration. 

It was, of course, as was recognized in the report of the League’s commis- 
sion, too late in May, 1934, to distinguish between the responsibility of the 
two parties for starting the war. Both had shown themselves recalcitrant 
on occasion and had rejected opportunities of peaceful adjustment of the 
controversy. But it would at least have been possible to call for an immedi- 
ate armistice, and, if one or other of the belligerents had refused the armis- 
tice, to apply the prohibitions of the resolution against it alone. If both 
agreed to the armistice, then arbitration of the dispute could have been de- 
manded, and in the event of the refusal of one or other or both to arbitrate, 
the prohibitions could have been applied accordingly. It is submitted that 
if international sanctions are to have their most wholesome effect, they must 
be used to enforce positive principles of law and must seek to restore peace 
not only by denying belligerents the material of war, but by emphasizing that 
the nation that is willing to arbitrate will be given the protection of the 
international community as against a nation resorting to force. Even the 
isolated action of the United States would have been more effective if carried 
out in that way. In any event, however, the important practical fact is that 
the United States has now taken a definite stand and that the League of 
Nations is henceforth assured of our complete codperation in a first positive 
step towards ending a scandal that has too long been allowed to continue. 

C. G. Fenwick 


THE ARGENTINE ANTI-WAR PACT 


On April 27, 1934, the United States deposited with the Minister of Foreign 
Affairs and Worship of the Argentine Republic its adherence to the Anti-War 
Treaty on Non-Aggression and Conciliation. At the same time, adherences 
were deposited on behalf of Bolivia, Colombia, Costa Rica, Cuba, Ecuador, 
E] Salvador, Guatemala, Haiti, Honduras, Nicaragua, Panama and Venezuela. 
To this list should be added the original signatories: Argentina, Brazil, Chile, 
Mexico, Paraguay and Uruguay. Finally, it is interesting to note that this 
treaty, originally conceived as a purely South American contribution to 
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peace, was adhered to on behalf of Italy, March 14, 1934,' some six weeks 
before any American state, other than the six original signatories, had given 
such formal indication of approval. 

The treaty was submitted to the Senate by President Roosevelt on April 23, 
1934, and the adherence of the United States is “conditioned” upon the subse- 
quent advice and consent of the Senate. 

The treaty as finally signed does not differ widely from the draft project 
launched by Dr. Carlos Saavedra Lamas, the Argentine Minister of Foreign 
Affairs, in the late summer of 1932 and subsequently commented upon in this 
JoURNAL.2 It is not wholly satisfactory to compare two English texts of this 
treaty which, as signed at Rio de Janeiro on October 10, 1933, is in the Spanish 
and Portuguese languages. The English text upon which the former com- 
ment was based was a translation published by the Argentine Embassy 
in Washington. The present comment refers to an English translation 
published by the Department of State of the United States.* Allowing, 
however, for differences in translation, there seem to be several substantial 
changes. 

Article I seems to have been broadened in scope. In the draft treaty, the 
parties condemned wars of aggression “in their mutual relations”; in the final 
text there is added “or those [relations] with other states.” The condemna- 
tion of such wars is thus made global, but the ensuing obligations of pacific 
settlement naturally are applicable only to relations among the parties. On 
the other hand, Article II of the draft declared that “territorial questions 
must not be settled by resort to violence”; in the actual treaty this declaration, 
and apparently the following assertion of the non-recognition doctrine, is 
limited by the phrase ‘“‘as between the high contracting parties.” 

In Article V, which sets out the list of possible reservations or limitations 
to the conciliation procedure, there are minor changes. In paragraph (c) the 
reference to questions “which international law leaves to the exclusive 
domestic jurisdiction of each state,” is altered to read “the exclusive com- 
petence” of each state. The “domestic jurisdiction” test, presumably mod- 
eled on Article 15, paragraph 8, of the Covenant of the League of Nations, has 
already some bases for interpretation; it is unfortunate to introduce a new 
term unless it seeks to convey a new meaning. Perhaps the word “domestic” 
was deleted as redundant because the paragraph sets up the criterion of the 
state’s constitutional system. The final paragraph of this article is much 
clearer in the new text. It reads: “The effect of the limitations formulated by 
one of the contracting parties shall be that the other parties shall not consider 


1U. S. Department of State, Treaty Information Bulletin No. 54, March, 1934. 
The United States Senate on June 15, 1934, gave its advice and consent to the adherence 
of the Government of the United States. (Congressional Record, June 15, 1934.) 

? Vol. 27 (1933), p. 109. 


* Press Releases, Weekly Issue No. 239, April 28, 1934, p. 234; this JournaL, Supplement, 
p. 79, 
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themselves obligated in regard to that party save in the measure of the ex- 
ceptions established.” 

Under Article VIII of the draft, the conciliation commission might “re- 
quest” from the parties to a dispute all necessary antecedents and informa- 
tion; under the final text, the commission may “require” such data. This 
suggests greater authority vested in the commission and more of an obliga- 
tion on the states. 

The treaty should not arouse opposition in the United States Senate. In 
general, the obligations for pacific settlement, which would be assumed by 
ratifying this treaty, do not go far beyond present commitments in the Briand- 
Kellogg Pact and the General Convention of Inter-American Conciliation of 
1929. It does, however, embody a conventional adoption of the Stimson 
non-recognition doctrine. It also provides that if a state fails to comply with 
the obligations for pacific settlement under Articles I and II, the other parties 
“will adopt in their character as neutrals a common and solidary attitude.” 
Here is a clear announcement on the part of nineteen states that neutrality is 
not dead. The “common and solidary attitude” of the neutrals naturally 
calls to mind the Armed Neutralities of 1780 and 1800 and other attempts at 
leagues of neutrals, none of which has been highly successful. It must be 
recalled that this third article of the treaty provides also for the exercise of 
“the political, juridical or economic means authorized by international law” 
and the pressure of public opinion, but expressly negates resort to “interven- 
tion either diplomatic or armed.” This ban on intervention would seem to 
exclude the possibility of identifying an “aggressor” and making common 
cause against him. Neutrals could of course band together, agree upon 
various common measures which would be proper within the framework of 
the law of neutrality (such as an arms embargo against both belligerents), 
and exercise an influence the weight of which would depend upon their num- 
ber and identity. If international law approves the convoy doctrine—as the 
Dutch have so long contended—the convoying of neutral vessels would be a 
possible measure under this treaty. If international law denies—as it surely 
does in the absence of treaty provisions to the contrary—the right of a neutral 
to place an embargo or other sanctions upon one of the belligerents and not 
on the other, such one-sided embargoes and other sanctions would not be 
possible under this treaty. 

This article may have no little significance. If other European states fol- 
low the Italian lead, we may find that through this treaty we have suddenly 


‘ The full text is as follows: “Art. III. In case of noncompliance by any state engaged in 
a dispute, with the obligations contained in the foregoing articles, the contracting states 
undertake to make every effort for the maintenance of peace. To that end they will adopt 
in their character as neutrals a common and solidary attitude; they will exercise the political, 
juridical or economic means authorized by international law; they will bring the influence of 
public opinion to bear but will in no case resort to intervention either diplomatic or armed; 
subject to the attitude that may be incumbent on them by virtue of other collective treaties 
to which such states are signatories.” 
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gone from the whole idea of sanctions under Article 16 of the Covenant over 
to the old idea of neutrality in the strict sense and yet with all neutrals pre- 
senting a united front to the belligerents. Of course it is true that this treaty 
expressly states that its obligations are “subject to the attitude that may be in- 
cumbent on them [the parties] by virtue of other collective treaties to which 
such states are signatories.” Nevertheless, with talk of revision of the 
Covenant becoming more and more widespread, it is not fantastic to find 
here the germ of future development. It would be the part of wise statesman- 
ship to proceed at once to explore the lines which the solidary action of the 
neutrals should take. If modifications of the law of neutrality are desirable, 
they should be effected in times of peace and not made the source of argument 
and friction after war breaks out. 

Attention should be called to the resolution approved by the Seventh Inter- 
national Conference of American States at Montevideo on December 16, 
1933.7 This resolution was designed to urge states on to the ratification of 
the great anti-war pacts—the Gondra Treaty of Santiago, Chile (1923) ; the 
Briand-Kellogg Pact (1928); the Inter-American Conciliation and Arbitra- 
tion Conventions of Washington (1929) ; and the Argentine Anti-War Treaty 
of Rio de Janeiro (1933). With reference to this last treaty, the resolution 
recites: “. . . the Anti-War Treaty, of Argentine initiative, is intended, as 
stated in its principles, to codrdinate and make effective these various peace 
instruments that may definitely establish international peace without revok- 
ing any of the existing instruments, this being one of its characteristics and 
one of the superior aims with which it is inspired.” 

It may prove to be more than this, although this is a great principle and a 
fine ideal. If so, it offers as a future base on which to organize the world for 
peace, the following propositions: 

1. Renunciation of war. 

2. Agreement to use means of pacific settlement in all cases. 

3. If war breaks out, agreement to be neutral but to take common and soli- 
dary action with other neutrals, presenting a united front. 

4. Non-recognition of the spoils of war—‘“Victory gives no rights.” 


Puup C. Jessup 


INTERNATIONAL COOPERATION IN THE SUPPRESSION OF CRIME 


At the meeting of the American Law Institute in Washington on May 10, 
1934, President Roosevelt recommended that the Institute undertake the 
clarification and simplification of the substantive criminal law, as it had 
already undertaken a similar task in the field of civil law. The President 
stated that “the adaptation of our criminal law and its administration to meet 


*See Prof. James T. Shotwell’s article in the New York Sunday Times, May 6, 1934. 


* Compare Mr. Charles Warren’s article “Troubles of a Neutral’ in Foreign Affairs, April 
1934, p. 377. 


’ Final Act (Provisional edition), p. 13. 


542 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


the needs of a modern, complex civilization is one of our major problems.” 
Upon the same occasion Chief Justice Hughes emphasized the primary 
duty of society to protect life and property from criminal assault. While 
these statements were made primarily with a view to the improvement of the 
criminal law and its administration within the United States, there is also 
an important phase of the problem which may be said to be international, or 
which at least requires international codperation. Criminals of the present 
day make use of the most scientific modern appliances in the accomplishment 
of their nefarious purposes. The detection of crime and the apprehension of 
the criminal are both rendered more difficult by reason of the increase in the 
means of transportation and communication, and the speed by which escape 
is facilitated across national boundaries. 

The international phase of the problem has long been recognized. For 
many years certain unofficial organizations have given attention to various 
angles of approach along international lines. The International Penal and 
Penitentiary Commission has been working in this field since 1872. Though 
unofficial, its membership is largely composed of administrative and judicial 
officials of many countries. The commission has made proposals for the 
modernization of penal laws and for unification in certain specific fields. 
More recently, improvement in the codperation of the police of various na- 
tions has been undertaken through the conferences of the International 
Criminal Police Commission. In September, 1931, the League of Nations 
received an exhaustive report from the Fifth Committee of the Assembly, re- 
lating to the possible intensification of the war upon crime through interna- 
tional codperation. The Assembly referred the report to seven organizations 
working in this field, with the request that they consider in what manner “the 
assistance of the League of Nations might be of value with a view to achieving 
a gradual unification of criminal law and the codperation of states in the pre- 
vention and suppression of crime.” The report was submitted to the Inter- 
national Penal Law Association, the International Bureau for the Unification 
of Criminal Law, the Howard League for Penal Reform, the International 
Law Association, and the International Penal Law Union, and to the two 
organizations already mentioned. 

There is a certain danger in any indiscriminate movement for unification. 
It often leads to much waste of time and effort in seeking an end which is 
difficult, if not actually impossible of attainment, and which may prove bar- 
ren of any substantial improvement. Unification, when not used as a means 
toward specific objectives in the suppression of crime, is apt to absorb atten- 
tion that might be directed more profitably to other phases of the problem. 
Fortunately the delegates to whom were referred the inquiry of the League, 
took a realistic attitude in this respect. At the meeting in Geneva in May, 
1932, they recommended that only certain practical steps be attempted in the 
“standardization” of the criminal law and procedure of the various countries. 
The delegates enumerated the following fields in which standardization is 
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desirable, viz., (a) the definition of offenses the suppression of which is im- 
portant from the international point of view; (b) fundamental rules of crim- 
inal law, beginning with those intended to insure the effective suppression of 
offenses of an international character; (c) the definition of offenses which 
states agree to regard as a danger to international relations; and (d) certain 
branches of the criminal law of countries whose civilizations possess common 
features. 

The recommendations of the delegates have now been submitted by the 
League to the various governments for comment and suggestion. Up to 
the end of 1933, about 25 governments have replied. Some of the replies, 
such as that from the Union of South Africa, voice some fear that the setting 
up of any new agency might entail expense upon the members of the League 
incommensurate with the practical results achieved. The reply of the United 
Kingdom of Great Britain and Northern Ireland is notable in that it warns 
against relying too much upon the beneficial results of unification. It points 
out that the criminal law is rooted too deeply in the history and customs of 
peoples to submit to unification except among certain nations whose law is 
based on “similar juridical principles derived from a common source and who 
possess the same social outlook and customs.” ! His Majesty’s Government 
recommends that the League should limit itself to specific topics, such as the 
traffic in women and children, the traffic in dangerous drugs, and the counter- 
feiting of currency, subjects where there is hope for unanimity. The real 
problem after all is one of police, for which the League lacks the necessary 
administrative equipment. It is not so much unification that is desirable, as 
that certain offenses shall be prosecuted and punished. The reply of Hungary 
is along similar lines, and it suggests as a practical object the regulation “on a 
wide international basis, of the punishment of crimes and offenses committed 
in a foreign country.”’! 

There is indeed little hope for moulding into a system of law approaching 
uniformity the criminal laws and statutes of the countries of the world, even 
assuming that this result were necessary or desirable. Thus, for example, the 
classification of offenses in Anglo-American law follows the well-known di- 
vision into felonies and misdemeanors, whereas continental European coun- 
tries generally follow the grouping into crimes, misdemeanors and offenses 
against regulations of police. The reply of Hungary specifically refers to the 
difficulty of reconciling Anglo-American law and the laws of European coun- 
tries with regard to criminal acts committed abroad. The crux of the prob- 
lem is that the divergencies of law and procedure be fully recognized and yet 
that the administration of criminal police and criminal justice be codrdinated 
throughout the world by a full exchange of information, by active codpera- 
tion in apprehending criminals, and in a logical and just division among the 
various countries of their sovereign jurisdiction to punish for crime. This 
phase presents by no means an easy problem. 


1 League of Nations Publications, Official, A. 7. 1933, V; A. 7 (b) 1933, V. 
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Extradition treaties have been multiplied and greatly widened in scope; yet 
extradition remains an expensive proceeding and encumbered with many tech- 
nicalities of great complexity. We have recently had striking examples in the 
Insull cases in which the United States was the demanding or “requesting” 
state, and in the Factor case in which the United States was the “requested” 
state. The achievement of uniformity in extradition law and procedure 
would therefore be a great step forward. The Harvard Research in Inter- 
national Law, anticipating the resumption of the movement toward codifica- 
tion of international law, has been at work upon a model convention concern- 
ing extradition, and proposes shortly to publish the results of its labors. It 
has also elaborated a proposed draft for a multilateral treaty upon jurisdic- 
tion to punish for crimes, especially where the crime is sought to be punished 
in a state other than that in which the crime was committed. As a corollary 
to this problem, we have the difficult question of the extent to which co- 
operation should or should not be afforded in the punishment of “political” 
crimes. The definition of this category tends to become broader in an era of 
exacerbated nationalism like the present, a fact which should be recognized 
and guarded against in the interest of free institutions. 

We are now witnessing in this country a definite movement toward the ex- 
tension of the crime-repressive powers of the Federal Government. In the 
report of Professor Raymond Moley to the President and the Attorney Gen- 
eral on May 15, 1934, attention is called to the narrow framework within 
which the Federal Government has heretofore operated in this respect. Pro- 
fessor Moley warns against attempting to supplant the local authorities upon 
whom the primary obligation must rest, but he emphasizes the fact “that the 
States are severely handicapped by the mere existence of State boundaries 
and that the Federal Government can supplement local efforts by lending the 
full weight of its support in contending with offenders who rely upon such 
boundaries as means of escape.” Several bills are recommended to enlarge 
the jurisdiction of the Federal Government under the interstate and foreign 
commerce clause. The report also commends the proposed bill granting the 
consent of Congress to any two or more States to enter into contracts for co- 
operative effort in criminal law enforcement. 

Modern civilization and the relative shrinking in the size of the planet on 
which we live have given impetus to the principle that the efficient administra- 
tion of criminal justice is a matter of importance not only to a single com- 
munity or state but to civilized society asa whole. International codperation 
supplementary to interstate and federal action, at least along the restricted 
lines here outlined, would now seem to be timely, to the end that the war on 
crime may proceed, as Chief Justice Hughes has expressed it, “on many 


fronts.” 
ArtTuur K. 
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ASSIGNMENT OF CLAIMS BY THE RUSSIAN GOVERNMENT TO THE UNITED STATES 


The value from a legal point of view of one of the obligations undertaken by 
the Russian Government as a condition for recognition by the United States 
in the notes exchanged in November last, as a result of which recognition was 
granted, has already been challenged in a law suit pending in the United States 
Circuit Court of Appeals, and its validity has been sustained by the decision 
of that court. 

The stipulation referred to is embodied in the note of November 16, 1933, 
addressed by the Russian Commissar Maxim M. Litvinoff to President Roose- 
velt, and, in terms, is as follows: 


The Government of the Union of Soviet Socialist Republics agrees that, 
preparatory to a final settlement of the claims and counter-claims be- 
tween the Government of the Union of Soviet Socialist Republics and the 
United States of America and the claims of their nationals, the Govern- 
ment of the Union of Soviet Socialist Republics will not take any steps 
to enforce any decisions of courts or initiate any new litigation for the 
amounts admitted to be due or that may be found to be due it . . . from 
American nationals, including corporations, companies, partnerships, or 
associations, . . . and does hereby release and assign all such amounts 
to the Government of the United States, the Government of the Union 
of Soviet Socialist Republics to be duly notified in each case of any 
amount realized by the Government of the United States from such re- 
lease and assignment. 

The Government of the Union of Soviet Socialist Republics further 
agrees . . . not to make any claim with respect to: (a) judgments ren- 
dered or that may be rendered by American courts in so far as they relate 
to property, or rights, or interests therein, in which the Union of Soviet 
Socialist Republics or its nationals may have had or claim to have an 
interest. 


It so happened that at that time there was pending in the United States 
Circuit Court of Appeals in the Second Circuit (N. Y.) an appeal from a de- 
cision of the lower court in a case brought by the “State of Russia against the 
National City Bank of New York with the Bankers Trust Company Im- 
pleaded” for recovery of a certain fund on deposit with the National City 
Bank. Thereafter, by virtue of the assignment above referred to, a motion 
was made in that case for the substitution of the United States of America in 
the place of the State of Russia as plaintiff. This motion was opposed by the 
defendants on the ground of the invalidity of the assignment for various rea- 
sons, some of which are of interest from an international law point of view. 
The court granted the motion. 

Without going into an analysis of the decision, the objections raised in 
opposition to the motion under consideration, and the disposition made of 
them by the court, are set forth briefly but sufficiently for the purposes of this 
editorial comment in the official syllabus of the decision, which is as follows: 


1This JouRNAL, Vol. 28 (1934), p. 90; id., Supp., p. 10. 
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The United States, being in the nature of a corporate entity has a com- 
mon law right to acquire property. A foreign government may there- 
fore, by assignment, transfer property rights to this government. 

The People’s Commissar for Foreign Affairs of the Union of Soviet 
Socialist Republics presumptively has power to alienate the proprietary 
rights or interests of his nation. 

It will be presumed that People’s Commissar for Foreign Affairs of the 
Union of Soviet Socialist Republics Litvinoff had authority to make to 
this Government an assignment on behalf of his Government from his 
designation, recognition and the acceptance of the assignment by the 
President of the United States. 

The political branch of this Government, not the Judicial Department, 
decides who is authorized to represent a foreign government. Our courts 
must accept the assertion of the Government of the United States as to 
the effect of an assignment to it by a foreign government. 

The acceptance of the assignment of Russian claims is not a matter of 
treaty but is exclusively within the executive powers of the President of 
the United States. 

The agreement of the Soviet Government “not to make any claim with 
respect to: (a) judgments rendered or that may be rendered by American 
courts . . .” is construed not to mean that the United States may not 
continue an appeal of an action instituted by the State of Russia. The 
intent of the Soviet Government was to assign all claims due it to the 
United States “and it agreed to leave undisturbed diplomatically final 
non-appealable judgments and decrees of the American courts touching 
Russian affairs and non-judicial acts done in good faith by and with the 
officials of the previously recognized Government of Russia.” 


It will be noted that this decision does not deal with the merits of the claim, 
which is the subject matter of the action, but merely with the validity and 
effect of the assignment by the Russian Government of its interests therein, 
which form part of the consideration for the recognition of that Government 
by the Government of the United States. 

CHANDLER P. ANDERSON 


LEGAL EFFECT OF UNREGISTERED TREATIES IN PRACTICE, UNDER 
ARTICLE 18 OF THE COVENANT 

Article 18 of the Covenant of the League of Nations has introduced two im- 
portant innovations. First, it provides for the registration with the Secre- 
tariat of the League of Nations of “every treaty or international engage- 
ment” (Fr., tout traité ou engagement international), entered into by any 
member of the League of Nations after January 10, 1920, with the sanction 
added that “no such treaty or international engagement shall be binding until 
so registered” (Fr., aucun de ces traités ow engagements internationaur née 
sera obligatoire avant d’avoir été enregistré). Second, it provides for the 
publication by the Secretariat of the League of Nations of treaties and en- 
gagements registered, thus realizing an aim which had previously baffled 
attempts at international action.1 The second of these innovations has been 


1In 1892, the Jnstitut de Droit International elaborated a draft convention and regulations 
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most successfully carried out,? and the problems which arise with reference to 
it are not legal problems. The first innovation, on the other hand, has 
created two difficult legal questions: (1) what is a treaty or international en- 
gagement, within the extent of the obligation to register assumed by members 
of the League of Nations? and (2) what is the legal effect of an unregistered 
treaty or engagement to which the obligation extends? 

The answer to the first of these questions has been the subject of much dis- 
cussion;* it must depend upon the interpretation given to Article 18 by the 
members of the League of Nations in practice, and perhaps sufficient time has 
not yet elapsed to enable one to say that the practice has clearly established 
the categories of treaties and engagements to be registered. Certain instru- 
ments will fall, unquestionably, into those categories, however, and after al- 
most fourteen years of experience it cannot be said that all of these have been 
registered; in a relatively few cases, the clear and indisputable obligation to 
register has not been performed. Hence the second question arises, as to the 
legal effect of non-registration where registration is prescribed. Here, also, 
practice will doubtless furnish the ultimate guide for the interpretation of the 
provision in Article 18; but the cases are rare in which the issue is squarely 
presented, and such practice therefore accumulates very slowly. Opinions 
of great variety have been expressed by writers, in the face of which no dog- 
matic conclusion seems to be possible. Yet a review of the practice to date 
may serve to throw some light on the effect to be given to the sanction in 
Article 18. 

The writer has been able to learn of but two cases in which the problem un- 
der consideration has been discussed in practice; it is important, also, to refer 
to the practice in the Permanent Court of International Justice. 

(1) The French-Mexican Claims Convention of September 25, 1924. In 
1928, before a French-Mexican Claims Commission set up under a conven- 
tion signed at Mexico, D. F., on September 25, 1924,* a contention was made 
by the Mexican Agent that the convention was not “binding” in view of the 
failure of the French Government to show that it had been presented for 
registration with the Secretariat in fulfilment of Article 18 of the Covenant. 
The contention was made after Mexico had codperated in setting up the 


concerning the creation of an international union for the publication of treaties. Annuaire 
del’ Institut, 1892-94, pp. 234, 237, 252. An international conference held at Berne in 1894, 
failed to reach any agreement, however. See Actes de la Conférence diplomatique concernant 
la création d’une union internationale pour la publication des traités (1894). 

* The League of Nations Treaty Series now comprises 144 volumes containing 3223 num- 
bered instruments. See Hudson, ‘‘The Registration and Publication of Treaties,” this 
Journat, Vol. 19 (1925), pp. 273-292; “The Registration of Treaties of the United States,” 
id., Vol. 22 (1928), p. 852; “The Registration of Treaties,” id., Vol. 24 (1930), p. 752; “Regis- 
tration of United States Treaties at Geneva,” id., Vol. 28 (1934), p. 342. 

*See Koenig, Volksbefragung und Registrierung beim Vélkerbund (1927), pp. 52-56. 

‘ Ratifications were exchanged at Mexico, D. F., Dec. 29, 1924. An additional conven- 
tion was signed on March 12, 1927, ratifications being exchanged on Oct. 22, 1927. 
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Claims Commission, three years after the organization of the commission, 
and after the oral argument of other cases. Mexico was not at that 
time a member of the League of Nations.5 On August 4, 1928, the conven- 
tion of 1924 was registered with the Secretariat at the request of the French 
Government, and the additional convention of 1927 was registered a few days 
later.® 

The contention based on Article 18 of the Covenant was advanced by the 
Mexican Agent in the course of the oral arguments in the case of France 
(Pablo Najera) v. Mexico, July 2-12, 1928. Apparently no such point was 
made in the course of the written proceedings. The Mexican Agent seems to 
have denied the receivability of the claims of Pablo Najera, a Lebanese, with- 
out clearly stating the sense in which he deemed Article 18 of the Covenant 
to be applicable. On October 19, 1928, the President of the commission 
rendered an opinion (Fr., sentence) upholding the receivability of the claims, 
in which he dealt with the contention at some length; on October 20, 1928, 
the French Commissioner gave an opinion, in which he found it unnecessary 
to pass on the contention which seemed to him to have been made “only 
incidentally”; on November 2, 1928, the Mexican Commissioner gave a dis- 
senting opinion (Sp., voto disidente) in which no mention was made of this 
contention.*?_ When he wrote his opinion, the President (Verzijl) does not 
seem to have been informed of the registration effected on August 4, 1928, 
and the fact was not taken into account. The President understood the 
Mexican Agent’s position to be that the registration had not been duly proved 
before the commission, not that the registration had not been effected; and 
the French Agent seems to have contended that the formality required by 
Article 18 had been observed. The President’s comment on the effect of 
Article 18 was in part as follows: 


5 Mexico became a member of the League of Nations on Sept. 12,1932. See this Journat, 
Vol. 26 (1932), p. 114. 

679 League of Nations Treaty Series, pp. 417, 424. 

7 The three opinions are reproduced in a volume entitled La Réparation des Dommages 
causés aux étrangers par des mouvements révolutionnaires, Jurisprudence de la Commission 
Franco-Mexicaine des Réclamations (1924-1932), published by A. Pedone, Paris, 1933. 
A précis of the President’s opinion is published in Annual Digest of International Law Cases, 
1927-28, Case No. 271, pp. 393-394. No final decision was given on the claims of Pablo 
Najera; the commission was forced to suspend its work in 1929, and on Aug. 2, 1930, the 
French and Mexican Governments concluded a new convention by which the convention of 
1924 was superseded. Apparently the new convention has not been registered with the 
Secretariat of the League of Nations; for the text, see Memoria de la Secretaria de Relaciones 
Exteriores (Mexico), 1929-1930, p. 36. The claim of Pablo N4jera was listed in the annex 
to the 1930 convention, as one of those which were to be decided by a new commission, and 
the listing indicates that the claim was considered admissible in view of the determination of 
the nationality of Pablo Najera by the earlier decision. The claim by Pablo Najera was 
finally denied by the new commission. See id., 1931-1932, Appendix, p. 697. 

8 La Réparation des Dommages, p. 160. Apparently, agreements between Mexico and 
certain other states creating claims commissions, were not registered, though their work 
proceeded without the point being raised. 
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La raison pour laquelle, entre membres de la Société des Nations, une 
convention non enregistrée ne saurait étre considérée comme obligatoire, 
pas méme par un tribunal international indépendant de la Société, con- 
siste en ceci que les Parties contractantes sont, |’une et ]’autre, liées par la 
méme régle de droit impérative (jus cogens), qui prévaut sur leur liberté 
d’agir en matiére de traités internationaux. Mais cette raison n’existe 
pas, en ce qui concerne les traités conclus entre un Etat membre et un Etat 
non membre, et non enregistrés. I] va de soi qu’un tribunal international 
indépendant n’a pas, comme les organes de la Société des Nations, la mis- 
sion de coopérer ex officio 4 l’accomplissement, par les membres de ladite 
Société, de leurs obligations vis-4-vis de celle-ci, et d’en frapper |’inob- 
servation par des sanctions, qui ne découlent pas également des principes 
généraux du droit. Or, il me parait impossible d’interpréter la sanction 
prévue A l’article 18 du Pacte, comme constituant |’application d’un 
principe général de droit. Cela pourrait étre le cas, si la disposition dudit 
article 18 impliquait une capitis deminutio des membres de la Société des 
Nations, en ce sens que, aprés la naissance de celle-ci, ses membres 
seraient limités dans leur capacité juridique traditionnelle de contracter 
des engagements internationaux (internationale Handlungsfahigkeit), 
comme c’est le cas, par exemple, d’Etats souverains entrés dans une féd- 
ération, ou s’étant soumis au protectorat d’un autre Etat. Mais évidem- 
ment, pareille situation ne se présente pas ici. L’article 18 ne limite en 
rien ladite capacité juridique. I] frappe seulement d’une sanction 
nouvelle, une régle de droit nouvelle qui ne produit ses effets, erga omnes, 
et notamment vis-4-vis d’un tribunal arbitral indépendent, qu’entre mem- 
bres de la Société, mais qui, entre un Etat membre et un Etat non membre, 
ne les produit qu’en ce qui concerne la seule Société et ses organes. 


(2) The Central American Treaty of 1923. On February 7, 1923, a Gen- 
eral Treaty of Peace and Amity was signed at Washington, on behalf of the 
five Central American Republics.? Its formal provisions were so ineptly 
drawn that many questions may be raised as to the legal force of the treaty. 
Though both the Spanish and English versions of the treaty were original, 
the Spanish version was made authoritative by a resolution of the conference. 

Article 20 provided that the “original” (Sp., ejemplar original) should “be 
deposited in the archives of the Pan American Union at Washington,” but no 
administrative function was conferred upon the Union; a certified copy of 
the treaty was to be sent to each government by the Secretary General of the 
conference. Article 19 provided that “the exchange of ratifications” should 
be “made through communications addressed by the governments to the Gov- 
ernment of Costa Rica in order that the latter may inform the other contract- 
ing states,” and notice of Costa Rica’s ratification was also to be communi- 
cated to other states; in other words, no deposit or exchange of ratifications 
was provided for, but the Costa Rican Government was to act as an informa- 
tion bureau and its notifications of ratifications were to serve in lieu of de- 
posits and notifications thereof. Article 17 provided that the treaty should 
“take effect [Sp., entrard en vigor] with respect to the parties that have rati- 

* For the text, see Conference on Central American Affairs (Washington, 1923), p. 287; 


ee International Legislation, p. 901; Supplement to this JourNaL, Vol. 17 (1923), 
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fied it, from the date of its ratification by at least three of the signatory 
states.” Article 18 provided that the treaty should remain in force until 
January 1, 1934, after which date it might be denounced on one year’s notice; 
and under Article 18, any signatory failing to ratify might later adhere. 

The treaty was ratified by each of the five republics: by Nicaragua, March 
15, 1923; by Guatemala, May 24, 1924; by Costa Rica, November 24, 1924; 
by Honduras, February 2, 1925; by El Salvador (with reservations), June 22, 
1925.19 Under Article 17, it would therefore have entered into force, accord- 
ing to its terms, either on November 24, 1924, or on the date when the other 
governments were informed of the Costa Rican ratification. The ratifica- 
tion by El Salvador was subject to certain reservations: ™ as to Article 1, an 
exception was made of the latter part of the article; 1” as to Article 2, an ex- 
ception was made of that part of the second paragraph following the first 
sentence; !* as to Article 5, an exception was made as to the Vice-President." 
By a letter of June 10, 1925, the Under Secretary of State of El Salvador in- 
formed the Minister for Foreign Affairs of Costa Rica that the National As- 
sembly had approved the treaty, enclosing a copy of the Diario Oficial which 


100). §. Treaty Information Bulletin, No. 39, p. 4. 

1198 Diario Oficial (El Salvador), p. 1216. 

12 Art. 1 reads as follows: The Republics of Central America consider as the first of their 
duties, in their mutual relations, the maintenance of peace; and they bind themselves always 
to observe the most complete harmony and to decide any differences or difficulties that may 
arise amongst them, in conformity with the conventions which they have signed on this date 
for the establishment of an International Central American Tribunal and for the establish- 
ment of International Commissions of Inquiry. 

13 Art. 2 reads as follows: Desiring to make secure in the Republics of Central America the 
benefits which are derived from the maintenance of free institutions and to contribute at the 
same time toward strengthening their stability, and the prestige with which they should be 
surrounded, they declare that every act, disposition or measure which alters the constitu- 
tional organization in any of them is to be deemed a menace to the peace of said republics, 
whether it proceed from any public power or from the private citizens. 

Consequently, the governments of the contracting parties will not recognize any other 
government which may come into power in any of the five republics through a coup d’ état or a 
revolution against a recognized government, so long as the freely elected representatives of 
the people thereof have not constitutionally reorganized the country. And even in such 4 
case they obligate themselves not to acknowledge the recognition if any of the persons elected 
as President, Vice-President or Chief of State designate should fall under any of the following 
heads: 

(1) If he should be the leader or one of the leaders of a coup d’ état or revolution, or 
through blood relationship or marriage, be an ascendant or descendant or brother of 
such leader or leaders. 

(2) If he should have been a Secretary of State or should have held some high military 
command during the accomplishment of the coup d’ état, the revolution, or while the 
election was being carried on, or if he should have held this office or command within the 
six months preceding the coup d’ état, revolution, or the election. 

Furthermore, in no case shall recognition be accorded to a government which arises from 
election to power of a citizen expressly and unquestionably disqualified by the Constitution 
of his country as eligible to election as President, Vice-President or Chief of State designate. 

14 Art. 5 reads as follows: The contracting parties obligate themselves to maintain in their 
respective Constitutions the principle of non-reélection to the office of President and Vice- 
President of the republic; and those of the contracting parties whose Constitutions permit 
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set forth the reservations.® On June 22, 1925, the Minister for Foreign 
Affairs of Costa Rica acknowledged the receipt and stated that the other 
governments had been informed of the ratification, no reference being made 
to the reservations.!* In this situation, it may possibly be assumed that El 
Salvador’s ratification became effective, though any other party to the treaty 
might have precluded this by objecting to the reservations. Though the five 
Central American States were members of the League of Nations in 1923, and 
all but Costa Rica have continued to be members,’ the treaty has not been 
registered with the Secretariat of the League of Nations. 

Late in 1931, General Martinez assumed the Presidency of El Salvador by 
a coup d’état. On February 4, 1932, the National Assembly of El Salvador 
voted a decree declaring retroactively that the accession of General Martinez 
was constitutional and legal; the preamble of the decree placed reliance on the 
reservations which had been made in El Salvador’s ratification of the treaty, 
and Article 5 recited that “the Treaty of Peace and Amity concluded at Wash- 
ington on February 7, 1923, between the Central American Republics, can by 
no means affect the legitimacy of the government legally presided over by 
General Martinez.”!8 Other Central American Governments did not 
promptly enter into formal relations with the Martinez Government, how- 
ever; if after the National Assembly’s resolution of February 4, 1932, they 
were not obligated to withhold “recognition,” they were certainly not under 
any duty to accord “recognition.” 

The situation produced a hostility to the 1923 treaty in El Salvador, which 
led to the Government’s denunciation of it by an executive decree on Decem- 
ber 26, 1932, the denunciation to be effective on January 1, 1934, “in accord- 
ance with Article 18” of the treaty.1® This action was promptly notified to 
the other states on December 27, 1932.2° In 1933, confirmatory but incon- 
sistent action was taken by the National Assembly; on August 25, 1933, by 
unanimous vote, the National Assembly declared the treaty to be non-ex- 
istent, on the ground that it had not been registered with the Secretariat of the 
League of Nations.2!_ The treaty had also been denounced by Costa Rica on 
December 23, 1932,2? and the Government of El Salvador was recognized by 
Costa Rica. Under the terms of Article 18 of the treaty, it still remains in 
force for Guatemala, Honduras and Nicaragua, though on January 25, 1934, 
the Government of El Salvador was recognized also by Guatemala, Honduras 
and Nicaragua.?* 


such reélection, obligate themselves to introduce a constitutional reform to this effect in 
their next legislative session after the ratification of the present treaty. 

% Boletin del Ministerio de Relaciones Exteriores (El Salvador), 1925, p. 248. 

p. 249. 

" Costa Rica ceased to be a member of the League of Nations on Jan. 1, 1927. 

* 112 Diario Oficial, p. 197. 19 113 id., p. 2333. 

*” Memoria (Relaciones Exteriores, etc.), Feb. 22, 1933, p. 15. 

7115 Diario Oficial, pp. 1826, 1835. 

*U. 8. Treaty Information Bulletin, No. 39, p. 4. 

*U. 8. Department of State Press Releases, Jan. 27, 1934, p. 51. The Government of 
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(3) Unregistered Treaties before the Permanent Court of International 
Justice. Unfortunately, the Permanent Court of International Justice hag 
not made it a practice to refer to the registration of treaties which it may be 
called upon to interpret or apply, or to give citations to the League of Nations 
Treaty Series. It has not addressed itself to the possible legal effect of non- 
registration, and it has not refused to give effect to any instrument because of 
its not having been registered.2* On the other hand, it has on several occa- 
sions given effect to unregistered treaties, though in each case a state not a 
member of the League of Nations was one of the parties to the treaty. 

In the Mavrommatis Palestine Concessions Case, the court took jurisdic- 
tion of part of an application by the Greek Government and based its jurisdic- 
tion in part upon the protocol concerning concessions signed at Lausanne, July 
24,1923. The deposit of the ratifications of this protocol, necessary to bring 
the protocol into force, was completed on August 6, 1924, and the judgment of 
the court was given on August 30, 1924. In the judgment the court said that 
the protocol had “become applicable as regards Great Britain and Greece,” 
yet the protocol was not registered at Geneva until September 5, 1924.7° It is 
to be noted, however, that Turkey, which was a party to the Lausanne 
Protocol, was not then a member of the League of Nations. 

In the advisory opinion on Polish Postal Service in Danzig, given in 1925,2" 
great reliance was placed on the so-called Warsaw Agreement between Danzig 
and Poland of October 24, 1921, which was not registered with the Secretariat 
until May 5, 1931;?8 yet no reference was made to the fact of the non-regis- 
tration of the Warsaw Agreement. It is to be noted, however, that Danzig 
is not a member of the League of Nations, and that the Warsaw Agreement 
had been communicated to the Council of the League of Nations which took 
note of it on January 12, 1922.°9 

This review of practice, which is probably not exhaustive, gives little indica- 
tion as to the construction to be placed on the sanction established by Article 
18. That construction must await future applications of the article, pending 
which the divergent opinions which have been expressed carry only the weight 
of the personal views of the writers. Maney O. Hupson 


the United States, though not a party to the Central American Treaty of 1923, had followed 
a policy based on its provisions; on Jan. 24, 1934, it established normal relations with the 
Government of El Salvador, however. 

* The court has exercised jurisdiction in several cases in which the jurisdiction was based 
upon an unregistered special agreement between states members of the League of Nations. 
Indeed, only the special agreement relating to the Case of the Brazilian Loans and that re- 
lating to the Jurisdiction of the International Commission of the Oder have been registered. 

% Series A, No. 2, p. 33. 26 28 League of Nations Treaty Series, p. 203. 

27 Series B, No. 11. 28 116 League of Nations Treaty Series, p. 5. 

29 League of Nations Official Journal, 1922, pp. 97, 145. See, also, the advisory opinion on 
the Jurisdiction of Danzig Courts, in which the court expressed an opinion that the Danzig 
courts had jurisdiction to apply the unregistered Beamtenabkommen of Oct. 22, 1921. Series 
B, No. 15. 
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CURRENT NOTES 


ANNUAL MEETING OF THE SOCIETY 


The American Society of International Law met for the 28th successive year 
in Washington, April 26-28, at The Willard Hotel. The general program of 
subjects was somewhat different from the programs of the several preceding 
years. 

At the formal opening session on the evening of Thursday, April 26, 
Dr. Scott delivered a presidential address on the treaty-making power of the 
United States, in which he discussed especially the power of the Federal Gov- 
ernment to make treaties under the authority of the United States covering 
matters not expressly delegated to the Federal Government under the Consti- 
tution, and therefore supposed to be reserved to the States. Dr. Scott’s view 
was that the United States had authority to make valid treaties governing 
such subjects. Dr. Scott’s address was followed by an address by Dr. Leo S. 
Rowe, Director General of the Pan American Union, on the significance of 
the Seventh International Conference of American States. Dr. Rowe was one 
of the official delegates at the Conference, and in addition to outlining the 
results of the conference, he gave first-hand impressions of the atmosphere in 
which the work was conducted. In Dr. Rowe’s opinion, the conference was 
unexpectedly successful. 

Professor Charles E. Martin of the University of Washington, Seattle, 
opened the session on the morning of Friday, April 27, with a paper on the 
subject of “The International Regulation of Tariffs.” Professor Martin re- 
viewed at some length the history of tariff-making in the United States, which 
he thought had not been very happy because of its domination by internal 
politics. He advocated the measure, which has since become a law, giving 
the President power within certain limits to make tariff agreements without 
submitting such agreements to the Senate under the treaty-making power. 
There was a general discussion, led by Dr. Francis De4k of Columbia Univer- 
sity Law School, which brought out various expressions of opinion as to the 
merits of municipal tariff-making as opposed to international regulation, bi- 
lateral agreements in contradistinction to multilateral agreements, and there 
was even thrown in the suggestion that proper tariff-making by international 
agencies would require international economic planning. 

The session on the afternoon of Friday, the 27th, was devoted to the con- 
sideration of two subjects which were suggested by the recognition of the 
Union of Soviet Socialist Republics by the United States. Mr. Clement L. 
Bouvé, a member of the District of Columbia Bar, read a paper entitled “The 
Legal Status of Aliens under Soviet Treaties,” which brought forth sugges- 
tions as to the probable content of future treaties that might be negotiated 
between the United States and the Soviet Union. The Society then had a 
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most interesting discussion of the effect of applied Communism on the prin- 
ciples of international law. The discussions had for their background a well 
considered paper by Professor T. A. Taracouzio, head of the Slavic Depart- 
ment of the Harvard Law Library, who afterwards was called upon to answer 
many questions by way of elaboration of some of the topics alluded to neces- 
sarily briefly in his formal paper. The main topic of this discussion seemed 
to be the effect upon established principles of international law of the merging 
of private property into state property under the Soviet system and the effect 
of such communistic ownership of property in international law both in war 
and peace. 

The protection of foreign bondholders was the general subject of discussion 
at the session held on Friday evening, April 27. This session was opened with 
a paper on the Securities Law of 1933 by Mr. Huston Thompson, former chair- 
man of the Federal Trade Commission, who in that position was intimately 
associated with the history of the law, and later in its formulation and passage 
through Congress. Mr. Thompson was followed on the program by Judge 
Martin T. Manton, of the United States Circuit Court of Appeals, who, ina 
paper entitled “Reorganization and Rehabilitation of Governmental Loans,” 
proposed action which would make it possible to confer jurisdiction in this 
matter by due process upon the Permanent Court of International Justice. 
The discussion on this subject was led by Mr. George Nebolsine, of the New 
York Bar, and Mr. Edgar Turlington of the District of Columbia Bar, and they 
were followed by a number of members who had differing views both as to the 
governmental regulation of the issue of foreign securities under the Securities 
Law and as to Judge Manton’s proposal to utilize the Permanent Court in the 
settlement of cases of this kind. The discussion also entered the realm of the 
equities involved in some of these loans from the point of view of the borrow- 
ing governments and especially of their people. 

The session on Saturday morning, April 28, was devoted to the business of 
the Society, after an hour of discussion of the preceding papers. At the busi- 
ness meeting reports of committees were considered and officers elected for the 
ensuing year. 

The 28th annual meeting closed with the annual banquet on Saturday eve- 
ning, April 28, at which the President of the Society acted as toastmaster. 
The Honorable William Phillips, Under Secretary of State, introduced the 
principal speaker, who was Mr. Alexander A. Troyanovsky, Ambassador to 
the United States of the U.S.S. R. He was followed by Judge Florence E. 
Allen, of the United States Circuit Court of Appeals, and the dinner closed 
with an address by Mr. Frederic R. Coudert, of the New York Bar. 

The complete text of all the papers and addresses, as well as a full verbatim 
report of all the discussions, are available to members of the Society in 4 
volume of Proceedings for 1934 now on the press. The Proceedings may be 
subscribed for by addressing the Secretary of the Society. The price is $1.50. 

A. FINCH 


CURRENT NOTES 555 


WAR IN THE SCHEME OF NATIONAL AND INTERNATIONAL LIFE 


At the recent annual dinner of the American Society of International Law 
I listened with much interest to the eloquent and impassioned address of 
Judge Florence E. Allen, of the United States Circuit Court of Appeals, as- 
serting that the conservation of peace has not hitherto been, and should be 
made, the principal objective in the development of international law. I 
think that her views might be summarized not unfairly in the form of a 
syllogism. Undeniable is its major premise that war is cruel, costly in life 
and resources, full of horror—a terrible infliction on those who resort to it. 
The minor premise is that means exist and others may be discovered whereby 
disputes may always be settled and peace enforced without recourse to war. 
And so comes the conclusion that all these means should be sought for, dis- 
covered and used, after which war will be unnecessary and will disappear 
from the world, leaving us under the rule of perpetual physical peace, no 
matter what may be the mental and emotional differences between nations. 

It is a most comforting conclusion that we may hope for the abolishment 
of war; for no one can contemplate it without aversion and the prayer that 
“this cup may pass.” To me, however, the conclusion is not convincing, 
because the minor premise seems assumed rather than demonstrated. 

On the contrary, I submit for consideration that the right of peoples to 
arm and, if necessary, to wage war is the necessary foundation of all systems 
of law and order, whether national or international. People who are unwill- 
ing to fight to maintain good order will live in anarchy. 

Let us first consider the relation of municipal and national law to war. At 
the time of Judge Allen’s address the newspapers had been occupied for some 
weeks with the adventures of an escaped convict whose name is immaterial 
to this discussion. This man had been coursing through several States, leav- 
ing a trail of murder. In the interest of humanity and economy of life and 
money it was most desirable that this criminal should submit himself to the 
law and be hanged, but he preferred to run wild. After some delay, the au- 
thorities gave the police the order to “shoot to kill” him and his associates. 
Such an order is the suspension of “due process of law” and substitutes 
local warfare with all its financial expense, loss of life, annoyance and 
danger to innocent parties. It is clear that the State recognizes that when law 
is openly challenged by a recalcitrant, its rule can be reéstablished only by 
fighting. 

Let us take another case within the field of municipal law and consider any 
one of the numerous occasions in which a mob of lynchers or strikers, or whom 
you will, under the control of mass emotion proceeds to violate the law and 
attack life or property. There is always plenty of law applicable to the 
case, but neither the Government nor the mob nor other interested parties 
think of the law as the immediate and direct means of control. The law 
deals only with those who individually submit themselves to it. It is there- 
fore necessary to dissolve the emotional coherence of the mob before the law 
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can become operative. There are two means of accomplishing this end, 
The first to be tried is by negotiation; by the peaceful processes of diplomacy; 
but if this method fails to secure observation of the law, the Government is 
obliged to resort to the second way, that of violence, and subdue the oppo- 
nents of law by shooting them until the crowd coherence is broken and the 
individuals of the crowd accept without resistance the rule of law with its 
personal pains and penalties. Again it appears that the rule of law depends 
on the right of the State to make war against those who oppose its system 
of law. 

Some years ago I saw a parade of the New York City police force. A 
division of eight or ten thousand police marched up Fifth Avenue embodying 
the majesty of the law. They were an assurance of good order in the city 
and were welcomed by cheering thousands who relied on them for security. 
Somewhat to my surprise, I saw among these supporters of the law a battalion 
of riflemen and another of machine guns. It is indisputable that machine 
guns, whether in the hands of officers of the peace, or in those of gangsters, are 
not instruments of law, nor of justice. They are instruments of war and 
nothing else. But in the hands of officers of the Government, machine guns 
make war to reéstablish the rule of law and are permitted to kill without 
recourse to legal process. By this demonstration the government of New 
York City was announcing to all its inhabitants that it was prepared to 
support the rule of law and order within its area by making war upon any of 
its own people who should venture to defy that rule. 

It appears, then, that law is effective only with regard to those who accept 
it submissively. As for others, law (which no more than the will of a ma- 
jority) calls on the police to beat offenders into submission with their clubs 
or wipe them out with their guns until they submit to the will of the majority. 
Law governs by peaceful methods, but when its rule is challenged it fights. 
Law reigns and people generally submit to it and its penalties because the 
majority of the people reserve the right to enforce their will by warfare. The 
fear of the policeman’s gun is the ultimate basis of all law. 

In other countries than ours the same situation exists. In Russia we see 
a system of government and social order which we in America totally reject. 
Yet undoubtedly law and order exist in Russia, although of a type different 
from ours. Similarly, in Germany and Italy law and order are well enforced, 
although we do not entirely approve the objectives and methods of those 
governments. In common with the United States, these and all other coun- 
tries rely upon armed forces and the reserved right of warfare upon their own 
people for the maintenance of the particular form of law and social order 
which the majority in each has adopted. 

I assume that Judge Allen does not object to this petty internal warfare 
which all states are at all times ready to employ in the maintenance of peace. 
Indeed, if she did, it is hard to understand how she could accept the high judi- 
cial positions which she has held for so many years with distinction. It is 4 
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paradox that such warfare is the negation of law and yet necessary to law’s 
very existence. 

When we turn to the relations between sovereign states and their guidance 
by the rules of international law, we are confronted by the same condition. 
The rules of international law govern only those who freely accept them. In 
the last resort, it is war which decides the relations between states, just as it 
is war which enforces obedience to law among the citizens of a state. The 
fundamental difference between international war and the permissible vio- 
lence of police is only in the magnitude of the operations and the widespread 
suffering caused by the former, not in difference in principle. 

All law is essentially conservative, tending to preserve existing conditions. 
When relations between states have become inequitable, owing to changed 
social or economic conditions, the law recognizes with difficulty anything 
else than the existing status. A dispute arising from such a cause must be 
referred to diplomacy for adjustment, and then it is the armed forces in the 
background which render negotiation and settlement possible according to 
the processes of international law, precisely as the armed policeman induces 
quarreling individuals to submit to municipal law, usually without using his 


weapon. 

We have recently seen how powerless the League of Nations was to modify 
the action of Japan in China, although there was general agreement that it 
was not in accord with international law. The simple reason was that, al- 
though the action of Japan was displeasing to many, no nation found the 


matter sufficiently important to its own interests to place its armed forces at 
the disposal of the League to correct a proceeding which the League as a body 
was disposed to think a wrong to China, but which Japan asserted was justi- 
fied by previous events. Japan’s view of right prevailed because she was 
willing to support that view by acts of war, when she thought that existing 
rules of international law and treaty agreements were not applicable to the 
existing situation. On the other hand, the League could not enforce its own 
view of right because it was unarmed. So, as it seems to me, whichever 
side one favors in this international dispute, the lesson is that if justice is 
deprived of her sword, she does not prevail. 

Let us consider two cases in our own national history. After the French 
and Indian War of the middle of the 18th century, the increasing wealth of 
the American colonies and their competition with British industries caused 
the British Parliament to tax the colonies without their representation in 
Parliament. An act declared that parliamentary power extended to all 
colonial matters whatsoever. The colonists denied this power, and after 
years of contention war resulted. The war was not the result of a clash 
between right and wrong, for both sides believed they were right. Neither 
was it one that could be settled by a compromise, for Parliament claimed un- 
limited power and any recession was complete abandonment of its claim. 
Nor was the matter one which, if it were to arise today, could be decided by 


if 
e 
is 
0 
A 
5 
y 
n 
d 
t 
0 
yf 
yt 
e 
t 
e 
D 
T 


558 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


present international institutions, for the difference was one of internal gov- 
ernment in which Great Britain assumed that she was maintaining order in 
the face of unlawful resistance, while the Americans alleged the law was in- 
equitable. There was no remedy for the Americans except unlawful re- 
sistance by armed revolt. Feeling as they did, it was obligatory for them to 
form a new system of law by violence and war. 

The same war which established the independence of the thirteen colonies 
also effected a modification in the British constitution whereby the coercion 
of colonies was forbidden. It took some generations for this principle to be 
fully acknowledged by Great Britain, but today the Dominions are wholly 
self-governing, because the war of the American Revolution compelled the 
people of England to recognize the political equality of colonies. Nothing 
but war could have accomplished this. It is even possible that the Irish 
Free State may declare and accomplish its independence to which no law 
entitles it. This the Free State will be able to do because she can be held 
only by war. Since the insurrection of 1920-1921, England is unwilling to 
contemplate such a step. In this case also it is apparent that law rules only 
those who freely submit to it. 

The second instance in United States history to which I wish to refer is the 
Spanish-American War of 1898 for the relief of Cuba; yet not to the war 
itself, but to the effect of armed force modifying the negotiations preceding 
the war. Cuba had long been misgoverned by Spain. There had been an 
unsuccessful insurrection lasting ten years which began in 1868, and in 1895 
another broke out. As regards international law, Spain held the impreg- 
nable position that she was upholding law and order by suppressing unjustifi- 
able insurrection and disorder. For Cuba there was no hope of amelioration 
of conditions except by war. As to the participants, again there was no ques- 
tion of right struggling against wrong. Both sides deemed themselves to be 
right, and both sides were willing to support right even by the cruelties and 
economic wastes of war. The rising price of sugar caused the people of the 
United States to observe the war with attention, and before the third year 
was out Spanish cruelties in the “‘reconcentrado” camps, rather than the usual 
consequences of hostilities, led the American Government to offer its inter- 
vention. Negotiations were proceeding favorably for the termination of the 
civil war, when Congress rather abruptly declared war and Cuba became 
independent as soon as the United States became her effective ally. Yet 
there is every reason to believe that if Congress had not prematurely stepped 
into the matter, some sort of compromise in Cuban affairs would quickly 
have been arranged between President McKinley and the Government of 
Queen Cristina, which would at least have terminated the hostilities in Cuba 
without war by this country. The important point for us here is that it was 
the known readiness of the United States to make war in support of its 
diplomacy that made Spain responsive to our mediatory efforts. Had it not 
been for our armaments, the proposals of this country in behalf of the op- 
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pressed and suffering Cubans would not have received any attention from 
the Spanish Government. 

Examples of this sort might be multiplied, but the conclusion is, that in 
spite of the cruelty and economic waste of wars, they are sometimes unavoid- 
able in international life. Armaments promote the reign of law and good 
order in the international world, as well as within nations, and save us from 
complete anarchy. For, without armaments to check aggressors (whatever 
“agoressor” may mean), every nation would behave as it likes without meet- 
ing effective resistance anywhere. It is the business of international law and 
diplomacy to delay and, if possible, prevent the abuse of armed strength of 
nations. On the other hand, the right of nations to bear arms and to make 
war upon proper occasions is the preserver of civilization. ‘Peace the off- 
spring is of Power.” 

L. RopceErs 


COMMONWEALTH OR EMPIRE? 


“The group of self-governing communities composed of Great Britain and the Do- 
minions, are autonomous communities within the British Empire, equal in status, in 
no way subordinate one to another in any aspect of their domestic or external affairs, 
though united by a common allegiance to the Crown, and freely associated as members 
of the British Commonwealth of Nations.’—From the Imperial Conference Report 
of 1926. 


To understand the British Empire it is essential that one should con- 
stantly bear in mind three facts: the first that it consists of a great variety 
of communities in all stages of political, social and economic development and 
is, in the main, a growing organism and not a union, voluntary or otherwise, 
of a number of politically mature states; the second, that the terms British 
Empire, British Commonwealth of Nations and Great Britain are used, and 
often interchangeably, to describe several different combinations of com- 
munities that together form the whole; and third, that it is impossible to 
place the British Empire, the British Commonwealth, or their constituent 
parts, in any of the ordinary categories of states or political organizations, 
€.g., unitary state, personal union, federation or confederation, which are 
familiar to political scientists. The most that can be done is to describe 
them in rather general terms, in the hope that while they cannot at present 
be classified, they may be understood. The best method of doing this seems to 
be to list the principal groups, or combinations, that make up the Empire and 
the Commonwealth and to deal with each group separately. 

It is suggested for purposes of convenience that British Empire should be 
used to describe the totality, and British Commonwealth of Nations the group, 
or combination, of Great Britain and Northern Ireland, and the so-called Do- 
minions of Canada, Australia, New Zealand, South Africa and the Irish Free 
State; Newfoundland and India are purposely left out of this group for India 
is in the process of transition, and although she has been represented at Im- 
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perial Conferences and is a member of the League of Nations, she is not 
autonomous even internally, and has no direct voice in her own external re- 
lations nor the foreign policy of the Empire as a whole. For this reason it is 
simpler to consider India in her relations to Great Britain and Northern Ire- 
land separately. Newfoundland, although formerly a self-governing Do- 
minion, is not of sufficient importance to play any great part in world affairs 
at the present time, and not only leaves the conduct of her foreign relations 
in the hands of the Foreign Office in London, but has even surrendered such 
semblance of responsible government as she possessed to a commission con- 
trolled from London. 

The term Great Britain is commonly used in three senses: The first to rep- 
resent that group or entity which at Geneva is called the British Empire and 
which includes Great Britain and Northern Ireland, the self-governing colo- 
nies and dominions which are not separately represented in the League of Na- 
tions, the Crown colonies, protectorates, mandates, etc.,—in fact all of the 
totality, British Empire, except India, Canada, Australia, New Zealand, South 
Africa, and the Irish Free State. This congeries is represented in interna- 
tional affairs by the Government of Great Britain. The second use of the 
term is to describe Great Britain and Northern Ireland!; and the third the 
Island of Great Britain, which includes England, Scotland and Wales. It 
should also be pointed out that England is often used to describe Great Britain 
in all three of these senses, and this naturally adds to the confusion of those 
striving to arrive at any understanding of the British Empire. Among the 
various groups and combinations therefore which we may list and define are 
the following: 

1. The British Empire: the totality of units and communities which to- 
gether make up the whole. This term is also used on occasion, as indicated 
above, to describe the totality less those parts separately represented in the 
League of Nations, as well as interchangeably with British Commonwealth 
of Nations. 

2. The British Commonwealth of Nations: Great Britain and Northern 
Ireland, Canada, Australia, New Zealand, South Africa, and the Irish Free 
State. 

3. Great Britain and India: This group is being reshaped and it is probable 
that India will become a member of the Commonwealth group with the full 
status of an autonomous Dominion, if it does not secede entirely. India, 
consisting as it does of British India and the Native States, is an interesting 
problem in political classification all by itself. 

4. Great Britain and the self-governing Dominion of Newfoundland. 

5. Great Britain and certain of the self-governing colonies, the Crown 
Colonies, Protectorates, Mandates,” etc. This group, plus Newfoundland, is 


1The term “United Kingdom” is also used interchangeably for Great Britain in both 
of these senses. 
2In addition to the “Mandated Territories” for the government of which Great Britain is 
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represented in the League of Nations by Great Britain and is listed there as 
the British Empire. 

6. Great Britain and Northern Ireland: The political state which has its 
headquarters and government in London. 

7. Great Britain: the island of that name, which includes England, Scot- 
land and Wales, but which *s not a political entity (state) in itself. 

8. Canada: a federation of nine Provinces and certain Northwest Terri- 
tories. 

9. Australia: a federation of six States. Australia also has the mandate 
for certain of the former German possessions in the Pacific. 

The other dominions and colonies offer similar examples of varying political 
organizations, but it is perhaps unnecessary to give them in this list, for while 
they all differ somewhat in the degree or quality of their relationship to Great 
Britain and the Empire, the above include the more confusing examples, with 
the possible exception of Egypt and the mandated territories. 

It is not proposed to deal with these various groups in detail, but a few gen- 
eral statements regarding the conduct of the foreign relations of the Empire 
and of the Commonwealth may not be amiss. In this connection it is well 
to remember that independence and coéperation are mutually exclusive terms, 
and as the Empire, and more particularly the Commonwealth, is a codperating 
society or partnership, it is often desirable and even inevitable that one part, 
or member, should act for other parts, and that the acts of one part may and 
usually do affect all of the others in greater or lesser degree. It is also natural, 
in such a society, which is a “growth” and not a union or amalgamation, that 
the senior, wealthiest, and most important member should have the largest 
share in shaping the common policy, and incidentally bear the heaviest bur- 
dens and responsibilities. 

The prime requisite for the maintenance of real autonomy is that each part 
or member be advised of all proposed actions likely to affect its interests and 
that it be given the opportunity of concurring therein or objecting. If it ob- 
jects, there is the further problem of whether the individual member is bound 
by the will of the majority or whether it may avoid the consequences of such 
action by refusing to be a party to the agreement or action. Here it should 
be noted that, while the practice has been to obtain unanimous agreement or 
to allow the dissenting members to exempt themselves from liabilities, it 
seems that while they may thus escape active liability, they cannot escape 
certain consequences that may arise out of the decisions of the other members 
save by withdrawing from the association or Empire, and even that will not 
ensure immunity in all cases. 

The general practice then is that in matters affecting the whole Empire, the 
Government of Great Britain will consult with other members of the Com- 
monwealth (Canada, Australia, New Zealand, South Africa and the Irish Free 


responsible, Australia, New Zealand, and South Africa, too, are responsible for certain 
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State) and either obtain their consent to a certain line of action, or will en- 
deavor to have the dissenting Dominion or Dominions exempted from all active 
liabilities arising thereunder. In matters affecting a Dominion, e.g., Canada, 
alone, Canada will notify the other members of her proposed action, and un- 
less they object, will proceed on her own initiative and responsibility. In 
matters affecting the Crown Colonies or Protectorates, the Government in 
Great Britain takes all necessary action without consulting the Dominions, 
unless such action is likely to affect them directly. In matters affecting her- 
self alone, Great Britain is in the same position as one of the Dominions. In 
certain cases, one or all of the Dominions or Great Britain may agree to allow 
another Dominion, or more commonly Great Britain, to act for them, par- 
ticularly if they feel that their interests are not vitally or directly affected. 

One other phase of Empire relations tends to confusion, namely nationality 
and citizenship. In general, all persons born within the Empire and certain 
others who become naturalized are subjects of and owe allegiance to His Bri- 
tannic Majesty and as such are known internationally as British subjects. 
But while this blanket status of British subject entitles them to certain rights 
and privileges internationally, including diplomatic protection, etc., while 
abroad, and imposes upon them certain liabilities and obligations, particu- 
larly in time of war, it does not entitle them, ipso facto, to the rights of citizen- 
ship in or emigration to another part of the Empire. For emigration and 
citizenship are matters closely regulated and controlled by the various mem- 
bers of the Commonwealth, and there is a growing tendency toward the crea- 
tion of separate nationalities and separate, although codperating, diplomatic 
protection of citizens abroad. 

Norman MacKenzie 

Law Building 
University of Toronto 


THE STATUS OF THE RUSSIAN EMIGRANTS IN CHINA 


Among the nationalities having no diplomatic representation in China, 
only the Russian emigrants come strictly within the terms of “unrepresented 
foreigners.” The Russian emigrants, whose legal status has been defined by 
the League of Nations as citoyen sans patrie, form at present the majority of 
the foreign population (to be exact—of Western population) not only in the 
treaty ports open for foreign trade but also in the interior of China. Accord- 
ing to a very modest estimate, the number of Russian emigrants in China, not 
including Manchuria and Chinese Turkestan, amounts to over 100,000. 
The Russian colony in Shanghai alone counts 20,000, while that of Tientsin 
is 10,000, both showing a tendency toward a continuous increase owing to the 
influx from Manchuria, where, since the Japanese occupation, the conditions 
of life have become extremely hard for the early Russian settlers. 

The Russian emigrants’ communities do not mix with the Chinese, and there 
is little possibility that they will ever become absorbed by them, in spite of 
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the fact that the obliterating and engulfing propensities of the Chinese, or 
rather abilities, have proved to be fatal to many nationalities settled amongst 
them. The racial differences, coupled with the specific Russian Orthodox 
creed, the profession of which forms an integral part of the life of every Rus- 
sian, form an insurmountable obstacle preventing them from assimilating 
with the Chinese. The latter are also inclined to view them as aliens, who 
will never become Chinese and whose sojourn in China is only temporary. 
Thus, many problems of private international law connected with the perma- 
nent status of the Russian emigrants in China cannot find an automatic solu- 
tion as in the countries of Western culture, where the Russians swiftly assimi- 
late with the local population, acquire citizenship, and in the second or third 
generation forget their national language and their national specific customs. 

Meanwhile, the trend of political and economic events and the social changes 
brought about by the communistic régime in Russia during the past fifteen 
years have resulted in creating there such conditions under which the return 
of the emigrants to their native country has possibly become more difficult 
than their assimilation with the Chinese, who, after all, are a democratic na- 
tion recognizing individual liberty and private ownership. Under the cir- 
cumstances, the solution of the problem of the status of the Russian emigrants 
in China is not only a matter of vital importance to them alone, ensuring a 
normal development of their communities, but also to the Chinese, who are 
faced with the prospect of permanently having foreign bodies in their midst. 


The latter cannot be disregarded under the existing political and military 
conditions in the Far East. 


But apart from this, the Chinese cannot be disinterested in having the nu- 
merous Russian emigrants strongly attached to China and loyal to her cause 
as a population possessed of great virility and energy, who, under most ad- 
verse conditions, have built up prosperous communities in China and whose 
abilities could be utilized for constructive work in China. As a matter of 
fact, there is now scarcely a foreign administered municipality, a branch of 
commerce or industry in China, where the Russian emigrants do not play a 
conspicuous réle. The vast French Concession at Shanghai has virtually 
become a Russian town with Russian churches, schools, shops, restaurants, 
clubs and a powerful press. The French authorities had to suspend the oper- 
ation of the municipal statutes and indefinitely defer municipal elections lest 
they be dominated by the Russian taxpayers, who exceed the French popula- 
tion combined with other foreign nationalities at least two times. 

According to the presidential decree of September 23, 1920, the Russians in 
China are subject to the jurisdiction of the Chinese courts. However, in view 
of the existing differences, it was provided that in cases in which Russians 
were parties to the action, the Provisional Rules for Application of Foreign 
Law in Chinese Courts of August 15, 1918, should be applied. By virtue of 
these regulations, questions regarding family relations, inheritance, legal 
capacity and nationality were decided in accordance with the maxims of the 
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old Russian Imperial Code, which, according to a decision of the Supreme 
Court at Peking in 1922, was treated as having the force of a recognized cus- 
tom. The enforcement, however, of this provision was largely left to the 
discretion of the judges. This resulted in a manifold practice: some judges 
applying the old Russian Imperial Code, some the new Soviet Code, and some, 
having no knowledge of both, applied the Chinese. Finally in 1930, appar- 
ently to remedy the situation, the Supreme Court at Nanking issued orders 
that in all cases in which the cause of action has arisen after the Russian Rey- 
olution or in Chinese territory, the law of the present domicile, 2.e., the Chinese 
law, should be applied. This created a new logical impasse. 

In fact, on one hand, the Russian emigrants were treated as aliens and, on 
the other, they were deprived of the right to be sued in cases involving family 
relations, the right of inheritance, etc., according to their own national law, or, 
in its absence, according to their national customs under which these relations 
and rights originated. The situation was further confused as neither the 
Chinese judiciary nor the administration had a constituted authority at their 
disposal familiar with the peculiarities of Russian life and customs to whom 
they could refer complicated questions concerning these matters should they 
arise. The former Russian Imperial diplomatic and consular representatives 
have lost their authority by virtue of the same presidential decree of Sep- 
tember 23, 1920, and the subsequent treaty with Soviet Russia of 1924. The 
representatives of the latter could not substitute for them as the Russian emi- 
grants flatly refused to recognize them, being, in their turn, treated by the 
Soviet authorities as criminal outlaws. 

The only solution of the impasse was to recognize the legal status of the 
Russian communities as such, and their right to be represented by their own 
public bodies. And as the Russians were under the jurisdiction of the Chinese 
law, to effect this within the limits of this law. The initiative was taken by 
the Russian community at Shanghai, the representatives of which held a 
public meeting on January 17, 1932, and passed a set of Regulations and By- 
Laws for the Council of the United Russian Public Organization at Shanghai, 
which was approved and granted provisional registration by the respective 
Chinese authorities, the Shanghai District Headquarters of the Kuomintang 
Party, and the Bureau of Social Affairs of the City Government of Greater 
Shanghai, on August 4, December 10, 1932, and January 10, 1933. 

By virtue of these acts the Russian community at Shanghai obtained a kind 
of representative body operated strictly in conformity with the laws of the 
Republic of China. The object of this body is to deliberate and decide, within 
the limits of its competence, questions of a public and business nature, private 
and general, affecting the Russian emigrants’ community at Shanghai, and 
to represent it in all phases of local public life. It is composed of the repre- 
sentatives of Russian national organizations and associations now existing 
and to be formed in the future in Shanghai, of scientific, professional, commer- 
cial, industrial and social character. The heads of the Russian Orthodox 
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Church and other Christian and non-Christian religious congregations of 
Russian nationality are members of the Council ex officio, should they wish 
tojoinit. Amongst other functions, strictly defined in its statutes, the Coun- 
cil registers all Russians, non-citizens of the Union of the Soviet Socialist Re- 
publics, resident in Shanghai, and assists them in obtaining formal passports 
and visas from the Chinese authorities and foreign consuls. It also issues 
to them certificates and papers concerning their family and property standings 
and former Russian educational and service qualifications. It certifies trans- 
lations, signatures and documents issued in Russian and by former Russian 
official institutions prior to the revolution and during the Russian Civil War 
of 1918-1921. 

The present organization of the Council of the United Russian Organization 
at Shanghai and its statutes are far from solving the entire problem of the legal 
status and representation of the Russian communities in China and even in 
Shanghai. However, it is the first serious attempt on the part of a nationalist 
government to treat this problem in a liberal way, and as such it deserves to 
be put onrecord. It may also serve as a new token of the racial and political 
tolerance of the present Chinese Government, in its dealings with the for- 
eigners who do not enjoy extraterritorial rights in China. 

AnaTOL M. 
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August, 1933 

24 and January 9, 1934 Irish Free State—UNITED States. Arrangement for relief from 
double income tax on shipping profits made by exchange of notes. Ex. Agr. Ser., 
No. 56. T.J. B., March, 1934, p. 12. 


October, 1983 
20/27 New Zreatanp—Norway. Exchanged notes regarding commercial relations. 


G. B. Treaty Series, No. 9 (1934). 


December, 1933 
5 Economic UNion—NeEw Signed trade agreement 


at Wellington. G. B. Treaty Series, No. 8 (1934). 


GREECE—TouRKEY. Signed convention concerning the dissolution of the mixed 
commission for exchange of Greek and Turkish populations. Text: L. N. 0. J, 
April, 1934, p. 389. 


AusTRALIA—BeExoaium. Exchanged notes regarding commercial relations. G. B. 
Treaty Series, No. 5 (1934). 


Great Brirain—Potanp. Exchanged ratifications of extradition treaty signed 
Jan. 11,1932. G. B. Treaty Series, No. 10 (1934). 


Braziuc—Urvevay. Exchanged ratifications of convention on interchange of pro- 
fessors and students, signed at Montevideo Aug. 1, 1921. P. A. U., June, 1934, 
p. 451. 
20 Brazitz<—Urvevay. Exchanged ratifications of treaty of commerce and navigation, 
signed Aug. 25, 1933. P. A. U., June, 1934, p. 450. 


January, 1934. 
5 Inp1a—JaPan. Commercial agreement arranged at meeting of representatives of 
both countries in Delhi. Text of procs verbaux: Europe, March 3, 1934, p. 230. 


21/27 France—Mexico. Exchanged notes regarding acceptance of arbitral award of 
King of Italy of Jan. 28, 1931, in Clipperton Island case. Text: Boletin oficial dela 
Sec. de Rel. Ext. (Mexico), March, 1934, pp. 7-8. 
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29 to March 24 DisaARMAMENT CONFERENCE. On Jan. 29, memorandum on disarmament 
issued by Great Britain, France, Germany and Italy was published as British white 
paper, Cmd. 4512. Further memorandum on disarmament, Feb. 14—April 17, 
published as Cmd. 4559. G. B. Misc., No. 3 and 5 (1934). On March 2, the reply 
of the United States of Feb. 16 to British memorandum of Jan. 29 was made 
public. Text of British memorandum and United States reply: Press releases, 
March 3, 1934, p. 109. On March 9 and 24, documents concerning date of resump- 
tion of the work of the conference and correspondence between the President and 
the Governments of the United Kingdom, France, and Italy, were published as 
Conf. D. 166 and 166(a). Summary: L. N. M. S., March, 1934, p. 66. 


February, 1934 
13 FINLAND—UNITED Srates. Treaty of friendship, commerce and consular rights 
signed Feb. 13, 1934. Text: Cong. Rec., May 17, 1934, p. 9234. 


17 AUSTRIAN INDEPENDENCE. Great Britain, France and Italy issued joint declaration 
stressing their agreement on necessity of preserving independence of Austria. 
Text of British Foreign Office statement on Austrian independence: N. Y. Times, 
Feb. 18, 1934, p. 1. 


Estonta—Latvia. Signed agreement in Riga for codperation at international 
conferences, representation by a common delegation, and set up of a permanent 
council of the states to coérdinate their legislation. B.J.N., March 1, 1934, p. 32. 


GrerMany—Hounaary. Signed supplementary trade treaty, revising agreement of 
1931. B. J. N., March 1, 1934, p. 30. 


TURKEY—UNITED Srates. Extradition treaty signed at Lausanne Aug. 3, 1923, 
ratified by President Roosevelt. 7. J. B., Feb., 1934, p.10. N. Y. Times, Feb. 
6, 1934, p. 5. 


22 to March 12 Cuaco Dispute BETWEEN BOLiviA AND Paraauay. On Feb. 22, League 
of Nations Chaco Commission made proposals for arbitration to Bolivia and Para- 
guay in the form of a draft peace treaty. Text: N. Y. Times, March 5, 1934, p. 8. 
L. N. M.S., Feb., 1934, p. 31. Text of replies: L. N. M.S., March, 1934, p. 68. 
On March 12, Chaco Commission announced its abandonment of peace efforts. 
Text: N. Y. Times, March 13, 1984, p. 8. 


24 GERMANY—Po.tanpb. Exchanged ratifications of nonaggression pact signed Jan. 26, 
1934. B.I.N., March 1, 1934, p. 33. 


28 FRaANcE—SwepDEN. Signed trade agreement in Stockholm. B. J. N., March 15, 
1934. 


March, 1934 
1-3 Mancuuxvuo. Henry Pu Yi enthroned as Emperor Kang Teh on March 1. N. Y. 
Times, March 1, 1934, p.1. On March 3, Manchukuo was recognized by Salvador, 
first state, beside Japan, to take such action. N.Y. Times, May 22, 1934, p. 11. 


DenMARK—GERMANY. Signed commercial agreement inCopenhagen. N.Y.Times, 
March 4, 1934, p. 8. 


GrERMANY—Po.anp. Signed agreement in Warsaw for ‘‘normalization’” of com- 
mercial relations, effective on March 15. It provides for cancellation of super- 
tariffs and special trade restrictions imposed by both countries. Times (London), 
March 8, 1934, p. 11. Cur. Hist., May, 1934, p. 241. 


Potanp—Unrrep States. Exchanged notes by which Free City of Danzig became 
& contracting party to treaty of friendship, commerce and consular rights between 
United States and Poland signed June 15, 1931. Press releases, March 17, 1934, 
p. 141. Text: U. S. Treaty Series, No. 865; this JourNaL, Supplement, p. 124. 
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FraNce—PortuaaL. Signed commercial agreement. Le Temps, March 15, 1934. 
C. S. Monitor, May 3, 1934, p. 5. 


CoLoMBIA—VENEZUELA. Exchanged notes according to which a commercial agree- 
ment went into effect. P.A.U., June, 1934, p. 451. 


FrRaNCE—NETHERLANDS. Signed commercial agreement. B. J. N., March 29, 
1934. 


Austria—Huneary—Itaty. Representatives of the three governments signed 
three protocols in Rome. Protocol I is a political agreement described as con- 
stituting the framework within which the two economic accords, Protocols II and 
III, have been concluded. 7’. J. B., April, 1934, p.4. Times (London), March 19, 
1934, pp. 14-15. N.Y. Times, March 18, 1934, p.1. Contemp. R., May, 1934, p. 
615. Text: T. J. B., April, 1934, pp. 25-28. 


Austria—ITaLy. Signed protocol, complementary to the protocol between Italy, 
Austria and Hungary for the development of economic relations. Text: 7. /. B., 
April, 1934, p. 27. 

CuiLE—Perv. Signed a treaty “liquidating pending obligations of the two coun- 
tries derived from the Lima treaty and the complementary protocol of June, 1929,” 
which settled the Tacna-Arica dispute. N.Y. Times, March 18, 1934, p. 24. 


PERMANENT Court OF INTERNATIONAL Justice. Gave judgment in Lighthouses 
case between France and Greece. Summary: L. N. M. S., March, 1934, p. 79. 
Text: Publications of P. C. I. J., Ser. A/B, No. 62. 


FrRaANCE—GREECE. Signed commercial agreement. B. J. N., March 29, 1934. 


PostaL Congress. Universal postal congress closed at Cairo with the signing of 
final acts renewing the conventions and international agreements. L’Union 
postale, April, 1934. 

Great Britain—U.S8.S.R. Exchanged ratifications of temporary trade agreement 
signed Feb. 16, 1934, restoring diplomatic privileges to the permanent Soviet Trade 
Delegation in London. Text: G. B. Treaty Series, No. 11 (1934), Cmd. 4567. 


FRANCE—SWITZERLAND. Exchanged ratifications of treaty of conciliation and arbi- 
tration signed April 6, 1925. 7. J. B., April, 1934, p. 1. 


PERMANENT Court oF INTERNATIONAL Justice. Senate Committee on Foreign 
Relations held hearings on proposed adhesion to the court. N.Y. Times, March 
24, 1934, p. 1. 


FraNcE—Po.anp. Signed provisional trade agreement. B. J. N., March 29, 1934. 


BeLGiuM—UNITED States. Arrangement of Oct. 22, 1932, for reciprocal recognition 
of certificates of airworthiness denounced by Belgium. TJ. B., March, 1934, p. 8. 


28 to April21 Gerrmany—U.S8.S.R. On March 28, M. Litvinoff proposed a protocol to 


Germany, wherein both governments would undertake to preserve independence 
of the Baltic States. On April 14, Germany sent rejection of proposal, to which 
M. Litvinoff replied on April 21. Texts: Soviet Union R., May-June, 1934, p. 120. 


29 France—SwitzerLanp. Signed new commercial treaty in Berne, to replace that 
of July 9, 1929. B.J.N., April 12, 1934, p. 26. 
29 Great Britatn—Latvia. Initialed commercial agreement in London. B. J. N., 
April 12, 1934. 
April, 1934 
4 Estonta—U. S. 8. R. Signed new nonaggression pact effective till 1945. N. Y. 


Times, April 5, 1934, p. 1. 
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4 Latv1a—U.8S.S.R. Signed new nonaggression pact to run until 1945. N.Y. Times, 
April 5, 1934, p. 1. 

4 Litravuanta—U. 8S. S. R. Signed new nonaggression pact to run until 1945. WN. Y. 
Times, April 5, 1934, p. 1. 

7 Danzigc—UniTEpD Srates. Reciprocal copyright relations were established by 
Proclamation No. 2079 by President Roosevelt. Text: 7. J. B., April, 1934, p. 14. 


| Fintanp—U.8.S.R. Signed protocol extending “‘until the end of 1945” the validity 
of the pact of nonaggression signed Jan. 21, 1932. 7. J. B., April, 1934, p. 2. 


10 DISARMAMENT CONFERENCE. Bureau of the conference reassembled at Geneva and 
fixed date of May 23 for next meeting of General Commission. Times (London), 
April 10-11, 1934, pp. 13 and 15. Documents of the Bureau meeting: Vdlkerbund 
(Geneva), April 20, 1934. 


12 CENTRAL AMERICAN TREATY. At the close of the Central American Conference, 
which opened in Guatemala City on March 15, a Central American treaty of 
fraternity and an extradition convention were signed by the five nations. C. S. 
Monitor, May 17, 1934, p. 5. Texts: P. A. U., June, 1934, p. 411; La Republica, 
suplemento del Diario oficial (San Salvador), April 18-19, 1934. 


12 MuniTIoNs INVESTIGATION. Senate agreed to S. Res. 206, for appointment of special 
committee to investigate manufacture and sale of munitions of war. Text: Cong. 
Rec., April 12, 1934, p. 6688. Pub. Res. No. 28—73d Cong. Names of members of 
committee: Cong. Rec., April 19, 1934, p. 7154. C.S. Monitor, April 19, 1934, p. 1. 


13 DEFAULTING GOVERNMENTS. Act to prohibit financial transactions with any foreign 
government, in default of its obligations to the United States, signed by President 
Roosevelt on April 13. Public No. 151—73d Cong. 


14 DENMARK—UNITED SratTes. State Department announced three aviation arrange- 
ments made by exchange of notes: (1) operation of civil aircraft of the one country 
in territory of the other country; (2) issuance by each country of licenses to na- 
tionals of the other country to pilot civil aircraft; (3) acceptance by each country 
of certificates of airworthiness of aircraft exported from the other country as 
merchandise. Press releases, April 14, 1934, p. 209. 7. J. B., March, 1934, p. 9. 


14to May7 Insuty Exrrapition Case. On April 14, Samuel Insull was delivered to the 
American embassy in Turkey and arrived in New York on May 7. N. Y. Times, 
May 8, 1934, p. 1. 


17 Hait1—Unitep Srates. President Roosevelt and President Vincent of Haiti issued 
joint statement on result of conversations during latter’s visit. Press releases, 
April 21, 1934, p. 216. C.S. Monitor, May 29, 1934, p. 2. 


17 Japan’s Poticy Towarp Cuina. Restatement and clarification of policy, issued by 
Japanese Foreign Office. Summary: N. Y. Times, April 18, 1934, pp. 1 and 12; 
April 29, 1934, IV, 1. T%mes (London), April 19, 1934, p. 14. 


19-25 EpucaTionat Fitms Conaress. First international congress on educational cinema- 
tography held in Rome, with delegates from 40 countries, including the United 
States. L. N. M.S., April, 1934, p. 91. Coopération intellectuelle, March, 1934, 
No. 38, p. 105. Geneva, May, 1934, p. 52. 


24 Mexico—Unrrep States. Special claims convention and general claims protocol 
signed, covering general and special claims of the United States over which the 
General and Special Claims Commissions were given jurisdiction by conventions 
of Sept. 8, 1923, and Sept. 10, 1923, respectively. 7.7. B., April, 1934, pp. 19-20. 
N.Y. Times, April 25, 1934, p. 16. Cur. Hist., June, 1934, p. 335. 
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25 BaLKAN Pacr. Summary of secret protocol attached to Balkan pact, signed Feb. 9, 
1934, by Greece, Rumania, Turkey and Yugoslavia made public. Times (London), 
April 25, 1934, p. 13. N.Y. Times, April 26, 1934, p. 14. Cur. Hist., June, 1934, 
p. 367. 


25 Prrsta—SwITZERLAND. Signed pact of friendship in Berne. B. J. N., May 10, 
1934, p. 33. 


28-30 Japan’s Poticy Towarp Curna. Official translation of second statement of Japan’s 
policy toward China sent to British and United States embassies in Tokyo, pledging 
adherence to Open Door. Text: N. Y. Times, April 28, 1934, p. 1. Feature 
article on Japanese policy: N. Y. Times, April 29, 1934, VIII, 1. On April 30, 
Secretary Hull advised Japan, through Ambassador Grew, that United States does 
not recognize modification of treaties by one party only. Text: N. Y. Times, 
May 1, 1934, p. 1. 


May, 1934 
1 ALIEN Property Custrop1an. Abolished by executive order of the President and 
functions transferred to Department of Justice. Text: Cong. Rec., May 1, 1934, 
p. 7999. (House Doc. No. 337—73d Cong., 2d sess.) 


1 ConcorDaT witH Austria. Text of concordat was published, accompanied by a 
protocol respecting choice of archbishop or other prelates. B.J.N., May 10, 1934, 
p. 36. 

1 GERMANY—YuGosLAvVIA. Signed new trade treaty effective June 1, to take place of 
modus vivendi signed June 29, 1933. N.Y. Times, May 4, 1934, p. 13. 

1 PHILIPPINE INDEPENDENCE Act. Legislature of Philippine Islands voted acceptance 


of Act of Congress, signed by President Roosevelt on March 31, providing for in- 
dependence, effective 1945. Public No. 127—78d Cong. N. Y. Times, May 1, 
1934, p. 1. Text of concurrent resolution of 9th Philippine Legislature: Press 
releases, May 5, 1934, p. 248. 


4 to June 4 Saar PiesisciTe. League of Nations committee of three appointed 
on May 4 to draft regulations. Members: Sarah Wambaugh, of the United States, 
Bindo Galli, of Italy, and L. A. Nypels, of Holland. N. Y. Times, May 5, 1934, 
p. 6. On June 3, the committee issued its report embodying guarantees agreed to 
by France and Germany for freedom of vote and protection of voters. Sunday, 
Jan. 13, 1935, was fixed as date of plebiscite, and recommendations made that 
Council should set up a Plebiscite Commission of three members to supervise the 
vote and a supreme plebiscite tribunal to decide questions in dispute. On June 4, 
the Council adopted the report. N.Y. Times, June 4-5, 1934, pp.8and15. Times 
(London), June 4-5, 1934, pp. 14 and 13. 


5 DEFAULTING GOVERNMENTS. The Attorney General of the United States ruled 
that Great Britain, Italy, Czechoslovakia, Latvia and Lithuania are not in default 
because they have made token payments. Russia is held in default because debts 
owed by previous Russian Governments have not been paid. No mention made 
of other nations. U.S. News, May 7, 1934, p. 6. Text: Press releases, May 5, 
1934, p. 259. 


5 France—Latvia. Signed supplementary trade agreement in Riga. B. J. N., May 
10, 1934, p. 30. 


5 Potanp—U. S. S. R. Nonaggression pact of 1932 extended until end of 1945. 
N. Y. Times, May 6, 1934, p. 24. Text of protocol: Soviet Union R., May-June, 
1934, p. 119. 
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RuBBER AGREEMENT. The United Kingdom, India, France, Netherlands and Siam 
signed agreement in London to regulate production and export of rubber. Times 
(London), May 8, 1934, p. 16. N. Y. Times, May 13, 1934, VIII, 5. On May 8, 
the International Rubber Regulation Committee held its first meeting in London. 
B.I.N., May 10, 1934, p. 26. Text: G. B. Treaty Series, No. 12 (1934), Cmd. 4583. 


Mrxep Ciarmms Commission (United States and Germany). Notes exchanged be- 
tween Secretary Hull and Ambassador Luther confirmed statement that commis- 
sion has disposed of all cases on its calendar, except one individual claim and re- 
hearings granted on Kingsland and Black Tom sabotage cases. List of awards on 
May 8: N. Y. Times, May 9, 1934, p.3. Press releases, May 12, 1934, p. 279. 


FrancE—GreEaT Britain. Exchanged notes on a provisional modus vivendi to 
continue 1882 convention in force, pending conclusion of trade treaties to replace 
denounced convention of Jan. 26, 1826, and Feb. 28, 1882. B.J.N., May 24, 1934, 
p.17. G. B. Treaty Series, No. 12 (1934), Cmd. 4590. 


CHINA AND THE LEAGUE OF Nations. Text of Dr. L. Rajchman’s report on League 
codperation with China, dated April 30, 1934, issued at Nanking and Geneva. 
Text: League Doc. C. 157. M. 66. 1934, Text (in part): China Weekly Review, 
May 19, 1934, p. 475. 


Japan—Urvauay. Signed treaty of commerce and navigation at Montevideo, 
providing reciprocal most-favored nation treatment. B.J.N., May 24, 1934, p. 21. 


FraNcE—Braziu. Signed trade agreement in Rio de Janeiro. Times (London), 
May 14, 1934, p. 13. B. J. N., May 24, 1934, p. 12. 


Wueat Apvisory ComMMITTEE. Conference in London adjourned because of Argen- 
tina’s refusal to approve plan for minimum prices for export wheat. Subcommittee 
will make new recommendations to member governments before next session in 
London on June 27. Times (London), May 12, 1934, p.12. N.Y. Times, May 12, 
1934, p. 9. 


Cuaco Dispute BETWEEN Bo.iviaA AND Paracuay. Chaco Commission issued 
report proposing drastic control over arms in Gran Chaco war zone. Summary: 
N. Y. Times, May 13, 1934, pp. 1, 12. Times (London), May 14, 1934, p. 13. 


RumMaNia—TurRKEY. Exchanged ratifications of treaty of friendship and conciliation 
of Oct. 17, 19383. B. I. N., May 24, 1934, p. 27. 


ARABIA—YEMEN. A truce was agreed upon and permanent peace is to be negotiated 
at Taif, Arabia, in boundary dispute between the King of Saudi Arabia and the 
Imam Yahia of Yemen, which led to outbreak of hostilities on March 22, 1934. 
C. S. Monitor, May 14, 1934, p.1. Cur. Hist., June, 1934, p. 375. 


Austria—Hounaary. Signed commercial agreement in Rome. Times (London), 
May 15, 1934, p. 15. N. Y. Times, May 15, 1934, p. 9. 


Austria—Itaty. Signed commercial agreement in Rome. Times (London), May 
15, 1934, p. 15. N. Y. Times, May 15, 1934, p. 9. 


Huneary—Itaty. Signed commercial agreement in Rome. Times (London), May 
15, 1934, p.15. N.Y. Times, May 15, 1934, p. 9. 


Leacue or Nations Councit. Opened 79th session for consideration of Chaco 
dispute, Saar plebiscite, Liberia, etc. N.Y. Times, May 15, 1934, p. 12. Times 
(London), May 15, 1934, p. 16. 
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INTERNATIONAL CONVENTIONS 


AGRICULTURAL MortGaGE Crepit Co. Geneva, May 21, 1931. 


Ratifications deposited: Greece, Latvia, Poland, Rumania, Switzerland, Yugoslavia. 


T. 1. B., Feb., 1934, p. 19. 


AIRCRAFT ATTACHMENT. Rome, May 29, 1933. 
Signatures (25 countries): T. J. B., Feb., 1934, p. 20. 
Hungary. J. B., March, 1934, p. 10. 


ArrcraFt LIABILITY TO THIRD PARTIES ON THE SURFACE. Rome, May 29, 1933. 
Signatures (23 countries): 7. J. B., Feb., 1934, p. 21. 
Hungary, Norway, Poland. 7. J. B., March, 1934, p. 11. 


Air TraFric. Warsaw, Oct. 12, 1929. 
Promulgation: Mexico. T.J. B., March, 1934, p. 9. 
Text: T. I. B., March, 1934, p. 17. This Journat, Supplement, p. 84 


Autens Status. Havana, Feb. 20, 1928. 
Ratification deposited: Chile. T.I. B., March, 1934, p. 6. 


ARGENTINE ANTI-WaR Pact. Rio de Janeiro, Oct. 10, 1933. 
Adhesions deposited: 
Bolivia, Colombia, Costa Rica, Cuba, El Salvador, Ecuador, Guatemala, Haiti, Hon- 
duras, Nicaragua, Panama and Venezuela. April 27, 1934. 7. J. B., April, 1934, 
p. 2. N.Y. Times, April 28, 1934, p. 6. 
Italy. March 14, 1934. 7. J. B., March, 1934, p. 3. 
Text: This Supplement, p. 79. 


AustriaAN Loan Protocon. Geneva, July 15, 1932. 
Signature: Czechoslovakia. L.N.O.J., March, 1934. 
Ratification: Netherlands. Feb. 20, 1934. L. N.O.J., April, 1934. 


BatkKan Pact or Non-Aaaression. Athens, Feb. 9, 1934. 
Ratifications: 
Turkey. March 7, 1934. B.J.N., March 15, 1934, p. 25. 
Greece. April 2, 1934. B.J. N., April 12, 1934, p. 21. 


Britis oF EXCHANGE AND Promissory Notes. Conflict of Laws. Convention and Proto- 
col. Geneva, June 7, 1930. 
Accession: Monaco. L.N.O.J., March, 1934. 


Britis or ExcHANGE AND Promissory Notes. Stamp Laws. Convention and Protocol. 
Geneva, June 7, 1930. 
Accession: Monaco. L. N.O.J., March, 1934. 


Bruits or ExcHANGE AND Promissory Notes. Uniform Law. Geneva, June 7, 1930. 
Accession: Monaco. L. N.O. J., March, 1934. 


Cuecks. Conflict of Laws. Convention and Protocol. Geneva, March 19, 1931. 
Ratification: Netherlands. April 2, 1934. L. N.O.J., April, 1934. 


Cuecks. Stamp Laws. Convention and Protocol. Geneva, March 19, 1931. 
Ratification: Netherlands. April 2, 1934. L. N.O. J., April, 1934. 


Cuecks. Uniform Law. Convention and Protocol. Geneva, March 19, 1931. 
Ratification: Netherlands. April 2, 1934. L. N.O.J., April, 1934. 


CouNTERFEITING. Geneva, April 20, 1929. 
Adhesion: Danzig. T.J. B., April, 1934, p. 16. 
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CHRONICLE OF INTERNATIONAL EVENTS 


Firms or EpucaTionaL CuaractTer. Geneva, Oct. 11, 1933. 
Signatures: 
Egypt, France, Rumania. L. N. 0. J., March, 1934. 
Belgium, Denmark, Hungary, Monaco, Norway. L. N. O. J., April, 1934. 
United States. April 10, 1934. Press releases, April 14, 1934,"p. 194. T.J.B., April, 
1934, p. 5. 


InrER-AMERICAN ARBITRATION TREATY. Washington, Jan. 5, 1929. 
Ratification (with reservation): Honduras. Feb. 14, 1934. T.J. B., Feb., 1934, p. 1. 


Ligutsuips. Lisbon, Oct. 23, 1930. 
Ratification deposited: Yugoslavia. T.J. B., Feb., 1934, p.25. L.N.O.J., March, 1934. 


Loap Line ConveEnTION. London, July 5, 1930. 
Accession: Yugoslavia. T. J. B., March, 1934, p. 14. 


Maritm™me Mortaaces. Brussels, April 10, 1926. 
Ratification deposited: Norway. T. J. B., Feb., 1934, p. 25. 


MariTIME Ports Réaime. Convention and Statute. Geneva, Dec. 9, 1923. 
Accession: Mexico. March 5, 1934. L. N.O.J., April, 1934. 


Motor VEHICLES TAXATION. Geneva, March 30, 1931. 
Ratification: Netherlands. L. N. O. J., March, 1934. 


Narcotics. Geneva, July 13, 1931. 

Adhesions: 

Australia (including Papua, Norfolk Islands, and mandated territories of New Guinea 
and Nauru). 7’. J. B., Feb., 1934, p.18. JZ. N.O.J., March, 1934. 

Iraq. T.J.B., April, 1934, p. 6. 

Ratifications: 
Honduras. 7’. J. B., March, 1934, p. 6. 
Siam. L. N.O.J., April, 1934. T. J. B., April, 1934, p. 6. 


NaTIONALITY (of Stateless Russians, Armenians, etc.). Geneva, Oct. 29, 1933. 
Signatures: Clunet, Dec., 1933, p. 1161. L.N. M.S., Oct., 1933, p. 223. 


Ortum ConvENTION. Geneva, Feb. 19, 1925. 
Ratification: Honduras. T. J. B., March, 1934, p. 6. 


Orrum SmMoxina. Bangkok, Nov. 27, 1931. 
Ratification: Portugal. L. N.O.J., March, 1934. 


Pan AMERICAN UNION. Habana, Feb. 20, 1928. 
Ratification deposited: Chile. March 12,1934. T.J.B., March, 1934, p. 3. 


PostaL UNION OF THE AMERICAS AND Spain. Madrid, Nov. 10, 1931. 
Denunciation: Argentina. T. J. B., March, 1934, p. 14. 


PRISONERS OF War. Geneva, July 27, 1929. 
Ratification deposited: Germany. Feb. 21, 1934. T. J. B., March, 1934, p. 4. 


Pustic Orrice. Rome, Dec. 9, 1907. 
Adhesion: Iraq. T.I.B., April, 1934, p. 5. 


Rapio CommunicaTIons REGULATIONS AND PROTOCOL. Madrid, Dee. 10, 1932. 
Adhesion: Bulgaria. T. J. B., Feb., 1934, p. 26. 
Ratifications: 
Albania, Australia, Bolivia, Danzig, Denmark, Estonia, France, Levant (States), 
Japan, Morocco, Switzerland. 7. J. B., March, 1934, p. 16. 
Austria, Greece, Irish Free State, Yugoslavia. 7. J. B., April, 1934, p. 18. 
United States. N.Y. Times, May 6, 1934, II, 1. 
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Ratifications deposited: ‘ 
Belgium. T7.J. B., Jan., 1934, p.30. Czechoslovakia, Finland, Netherlands, Vatican, 


T. I. B., Feb., 1934, p. 27. 


Rapvio Protrocot, European. Madrid, Dec. 10, 1932. 
Ratification: Belgium. T. J. B., March, 1934, p. 16. 
Ratifications deposited: 
Belgium. T.J. B., Jan., 1934, p. 30. 
Czechoslovakia, Finland, Netherlands, Vatican. 7. J. B., Feb., 1934, p. 27. 
Morocco. T. J. B., March, 1934, p. 15. 


Rep Cross. Geneva, July 27, 1929. 7 
Ratifications deposited: 
Germany. Feb. 21, 1934. 7. J. B., March, 1934, p. 4. 
Turkey. March 10, 1934. 7. J. B., April, 1934, p. 3. 


RervuGees’ Status. Geneva, Oct. 28, 1933. 


Signatures: 
Egypt. L.N.O.J., March, 1934. 
Bulgaria (with reservations). L. N.O.J., April, 1934. 


RENUNCIATION OF War. Paris, Aug. 27, 1928. 
Adhesion: Brazil. Feb. 20, 1934. T.J. B., Feb., 1934, p. 3. T 


Roap Sienats. Geneva, March 30, 1931. 
Ratification: Netherlands. L. N.O.J., March, 1934. 


Sarety aT Sea. London, May 31, 1929. I 
Ratification deposited: Irish Free State. T. J. B., March, 1934, p. 7. 


SaniTaRy CONVENTION FOR AIR NaviaaTion. Rome, April 29, 1932 (Opened for signature 
at The Hague, April 12, 1933). 


Signatures: 
12countries. T.J.B., March, 1934, p.9. United States (with reservations). April 6, 
1934. T.J. B., April, 1934, p.6. Press releases, April 28, 1934, p. 226. V 


Sarpowners’ Liasiuiry. Brussels, Aug. 25, 1924. 
Ratification deposited: Norway. T.J. B., Feb., 1934, p. 25. y 


SrtveR AGREEMENT. London, July 20, 1933. 
Ratifications: Peru and Spain. (These ratifications completed the necessary action by all 
governments signatory to the agreement, which therefore became effective on April 
24, 1934.) T.J.B., April, 1934, p. 17. J 


TarirF Truce. London, May 12, 1933. 
Denunciations: 
Honduras. Jan. 18, 1934. T. J. B., Feb., 1934, p. 23. 
Japan. March 16, 1934. L.N.O.J., April, 1934, p.409. 7. J. B., April, 1934, p. 14. 


TELECOMMUNICATIONS CONVENTION. Madrid, Dec. 10, 1932. 

Adhesion: Bulgaria. T.J. B., Feb., 1934, p. 26. 

Ratification: Japan. T.I. B., Jan., 1934, p. 30. 

Ratifications deposited: 
Belgium. T.J. B., Jan., 1934, p. 30. 
Czechoslovakia, Finland, Netherlands, Vatican. T. J. B., Feb., 1934, p. 27. 
Denmark, Morocco. T. J. B., March, 1934, p. 15. 
Austria, Canada, Iceland, Japan, New Zealand. 7. J. B., April, 1934, p. 17. 
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TELEGRAPH REGULATIONS AND Protocout. Madrid, Dec. 10, 1932. 
Adhesion: Bulgaria. T. J. B., Feb., 1934, p. 26. 
Ratifications: 
Albania, Australia, Bolivia, Danzig, Denmark, Estonia, France, Levant (States), Japan, 
Morocco, Switzerland. 7. J. B., March, 1934, p. 16. 
Austria, Greece, Irish Free State, Yugoslavia. T.J.B., April, 1934, p. 18. 
Ratifications deposited: 
Belgium. 7’. J. B., Jan., 1934, p. 30. 
Czechoslovakia, Finland, Netherlands, Vatican. 7. J. B., Feb., 1934, p. 27. 


TELEPHONE REGULATIONS AND Protrocou. Madrid, Dec. 10, 1932. 
Adhesion: Bulgaria. T. J. B., Feb., 1934, p. 26. 
Ratifications: 
Danzig, Denmark, Estonia, France, Japan, Morocco, Switzerland. 7. JZ. B., March, 
1934, p. 16. 
Austria, Greece, Irish Free State, Yugoslavia. 7. J. B., April, 1934, pp. 17-18. 
Ratifications deposited: 
Belgium. 7’. J. B., Jan., 1934, p. 30. 
Czechoslovakia, Finland, Netherlands, Vatican. 7. J. B., Feb., 1934, p. 27. 
Morocco. T. J. B., March, 1934, p. 15. 


TrapE Restrictions. Convention and Protocol. Geneva, Nov. 8,1927. Supplementary 
agreement. Geneva, July 11, 1928. 
Denunciation: Japan (as of June 30, 1934). L. N. O. J., April, 1934. 7. J. B., April, 
1934, p. 14. 


UniversaL Postat Unton. London, June 28, 1929. 
Ratifications: 
Dominican Republic. 7. J. B., Feb., 1934, p. 26. 
Chile. 7. J. B., March, 1934, p. 15. 


WeicuT oF PacKaGEs ON VESSELS. Geneva, June 21, 1929. 
Ratification: Czechoslovakia. March 26, 1934. L. N.O.J., April, 1934. 


Wuatinc. Geneva, Sept. 24, 1931. 
Ratification deposited: Yugoslavia. Jan. 16, 1934. T.J. B., Feb., 1934, p. 24. 


Waite Stave Trape (Women of Full Age). Geneva, Oct. 11, 1933. 
Signatures: 
Monaco. L. N.O.J., March, 1934. 
Bulgaria, Chile, Hungary, Latvia. L. N.O.J., April, 1934. 


WorkMEN’s CoMPENSATION FOR OccuUPATIONAL Diseases. Geneva, June 10, 1925. 
Ratification: Italy. Jan. 22,1934. T7.J.B., Feb., 1934, p.24. L.N.O.J., March, 1934. 


M. Atice MATTHEWS 


JUDICIAL DECISIONS 
SUPREME COURT OF THE UNITED STATES 


Tue Principauity oF Monaco, Plaintiff, v. THe State or Mississipr1, 
Defendant 


Motion for leave to file declaration 
May 21, 1934 


Relying upon the provisions of Sec. 2, Art. III, of the Constitution of the United 
States and the absence of any qualification in the 11th Amendment requiring the con- 
sent of a State in the case of a suit by a foreign state, the Principality of Monaco asked 
leave to bring suit against the State of Mississippi upon bonds issued by the State and 
alleged to be the absolute property of the Principality. 

Before the Constitution of the United States was adopted, the States of the Union pos- 
sessed the attributes of sovereignty, including immunity from suits without their con- 
sent. Manifestly the question whether the adoption of the Constitution involved the 
surrender of such immunity when a suit is brought against a State without her consent 
by a foreign state, cannot rest upon a mere literal application of the words of the Consti- 
tution or the letter of the 11th Amendment. 

The establishment of a permanent tribunal to determine controversies between the 
States was a necessary feature of the formation of the American Union. The waiver of 
consent, on the part of a State, which inheres in the acceptance of the Constitution, runs 
to the other States which have likewise accepted the Constitution, and to the United 
States as the sovereign which the Constitution creates. We perceive no ground upon 
which it can be said that any waiver of consent by a State of the Union has run in favor 
of a foreign state. As to suits brought by a foreign state, we think that the States of the 
Union retain the same immunity that they enjoy with respect to suits by individuals, 
whether citizens of the United States or citizens or subjects of a foreign state. The for- 
eign state enjoys a similar sovereign immunity, and without her consent cannot be sued 


by a State of the Union. 

We conclude that the Principality of Monaco, with respect to the right to maintain 
the proposed suit, is in no better case than the donors of the bonds, and that the applica- 
tion for leave to sue must be denied. 

Mr. Chief Justice Hucuss delivered the opinion of the court. 

The Principality of Monaco asks leave to bring suit in this court against 
the State of Mississippi upon bonds issued by the State and alleged to be the 
absolute property of the Principality. 

The proposed declaration sets forth four causes of action. Two counts 
are upon bonds known as Mississippi Planters’ Bank Bonds, dated March 1, 
1833, the first count being upon eight bonds of $1000 each, due March 1, 1861, 
and the second count upon two bonds of $1000 each, due March 1, 1866, all 
with interest at six per cent. per annum. The remaining two counts are 
upon bonds known as Mississippi Union Bank Bonds, the third count being 
on twenty bonds of $2000 each, dated June 7, 1838, due February 5, 1850, 
and the fourth count upon twenty-five bonds of $2000 each, dated June 6, 
1838, due February 5, 1858, all with interest at five per cent. per annum. In 
each count it was alleged that the bonds were transferred and delivered to 
the Principality at its legation in Paris, France, on or about September 27, 
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1933, as an absolute gift. Accompanying the declaration and made a part of 
it is a letter of the donors, dated September 26, 1933, stating that the bonds 
had “been handed down from their respective families who purchased them 
at the time of their issue by the State of Mississippi”; that the State had 
“long since defaulted on the principal and interest of these bonds, the holders 
of which have waited for some 90 years in the hope that the State would 
meet its obligations and make payment”; that the donors had been advised 
that there was no basis upon which they could maintain a suit against Missis- 
sippi on the bonds, but that “such a suit could only be maintained by a foreign 
government or one of the United States”; and that in these circumstances the 
donors were making an unconditional gift of the bonds to the Principality 
to be applied “to the causes of any of its charities, to the furtherance of its 
internal development or to the benefit of its citizens in such manner as it may 
select.” 

The State of Mississippi, in its return to the rule to show cause why leave 
should not be granted, raises the following objections: (1) that the Principal- 
ity of Monaco is not a “foreign state” within the meaning of Section 2, Arti- 
cle III, of the Constitution of the United States, and is therefore not author- 
ized to bring a suit against a State; (2) that the State of Mississippi has not 
consented and does not consent that she be sued by the Principality of 
Monaco and that without such consent the State cannot be sued; (3) that 
the Constitution by Section 10, Clause 3, Article I, “forbids the State of 
Mississippi without the consent of Congress to enter into any compact or 
agreement with the Principality of Monaco, and no compact, agreement or 
contract has been entered into by the State with the Principality”; (4) that 
the proposed litigation is an attempt by the Principality “to evade the pro- 
hibitions of the Eleventh Amendment of the Constitution of the United 
States”; (5) that the proposed declaration does not state a controversy which 
is “justiciable under the Constitution of the United States and cognizable 
under the jurisdiction of this court”; (6) that the alleged right of action “has 
long since been defeated and extinguished” by reason of the completion of the 
period of limitation of action prescribed by the statutes of Mississippi; that 
the plaintiff and its predecessors in title have been guilty of laches, and that 
the right of action, if any, is now and for a long time has been stale. 

The State contends that the holders of her bonds had a statutory right to 
sue the State by virtue of the Act of February 15, 1833 (Hutchinson’s Code, 
1798-1848, Chap. 54, Art. 11, Sec. 1; State v. Johnson, 25 Miss. 625); that 
by the operation of a constitutional amendment in 1856 abolishing the Su- 
perior Court of Chancery, and until the adoption of the Code of 1871, the 
State had no statutory provision authorizing suits against her (Whitney v. 
State, 52 Miss. 732); that the Code of 1871 (Sec. 1573) provided that the 
State might be sued and that code had no statute of limitations in respect to 
bonds or contracts under seal; that a limitation of seven years as to actions 
upon such obligations was imposed by the Act of April 19, 1873 (Laws of 
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1873, Chap. 26) and that the statute of limitations against the bonds in ques- 
tion began to run on that date; that the right to sue the State conferred by the 
Code of 1871 was taken away by the Code of 1880 which became effective on 
November Ist of that year (Gulf Export Co. v. State, 112 Miss. 452) ; that 
meanwhile, in 1876, the Constitution of the State was amended so as to pro- 
vide that the State should not “assume, redeem, secure, or pay any indebted- 
ness or pretended indebtedness claimed to be due by the State of Mississippi, 
to any person, association or corporation whatsoever, claiming the same as 
owners, holders or assignees of any bond or bonds, now generally known as 
Union Bank Bonds, or Planters’ Bank Bonds,” that this provision was incor- 
porated in the Constitution of 1890 (Sec. 258), and that since its adoption no 
foreign state could accept the bonds in question as a charitable donation in 
good faith. 

In reply to these objections, the Principality asserts that she is a foreign 
state recognized as such by the Government of the United States; that the 
consent of the State of Mississippi is not necessary to give the court juris- 
diction; that the obligation of the State of Mississippi to pay her bonds is not 
an agreement or a compact with a foreign Power within Section 10, Clause 3, 
Article I, of the Constitution; that the action is not a subterfuge to evade the 
Eleventh Amendment; that the cause of action is justiciable; that no statute 
of limitations has run against the plaintiff or its predecessors and that neither 
has been guilty of laches. Upon the last-mentioned points the Principality 
urges that under the provisions of the statutes of Mississippi, holders of her 
bonds never had an enforceable remedy which could be said to be barred by 
the running of any state statute of limitations, and that the Principality will 
be prepared in the course of the suit to meet the defense of laches by showing 
the history of the efforts of the holders of the bonds to procure payment. 

These contentions have been presented in oral argument as well as upon 
briefs. We find it necessary to deal with but one, that is, the question 
whether this court has jurisdiction to entertain a suit brought by a foreign 
state against a state without her consent. That question, not hitherto deter- 
mined, is now definitely presented. 

The Principality relies upon the provisions of Section 2 of Article III of 
the Constitution of the United States that the judicial power shall extend to 
controversies “between a State, or the Citizens thereof, and foreign States, 
Citizens or Subjects” (Clause one), and that in cases “in which a State shall 
be Party” this court shall have original jurisdiction (Clause two). The 
absence of qualification requiring the consent of the State in the case of 4 
suit by a foreign state is asserted to be controlling. And the point is stressed 
that the Eleventh Amendment of the Constitution, providing that the judicial 
power shall not be construed to extend to any suit against one of the United 
States “by Citizens of another State, or by Citizens or Subjects of any For- 
eign State,” contains no reference to a suit brought by a foreign state. 

The argument drawn from the lack of an express requirement of consent 
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to be sued is inconclusive. Thus there is no express provision that the United 
States may not be sued in the absence of consent. Clause one of Section 2 of 
Article III extends the judicial power “to Controversies to which the United 
States shall be a Party.” Literally, this includes such controversies, whether 
the United States be party plaintiff or defendant. Williams v. United States, 
289 U. S. 553, 573. But by reason of the established doctrine of the im- 
munity of the sovereign from suit except upon consent, the provision of 
Clause one of Section 2 of Article III does not authorize the maintenance of 
suits against the United States. Williams v. United States, supra; compare 
Cohens v. Virginia, 6 Wheat. 264, 411, 412; Minnesota v. Hitchcock, 185 
U. S. 373, 384, 386; Kansas v. United States, 204 U. 8. 331, 341, 342. And 
while Clause two of Section 2 of Article III gives this court original jurisdic- 
tion in those cases in which “a State shall be Party,” this court has no juris- 
diction of a suit by a State against the United States in the absence of con- 
sent, Kansas v. United States, supra. Clause two merely distributes the 
jurisdiction conferred by Clause one, and deals with cases in which resort may 
be had to the original jurisdiction of this court in the exercise of the judicial 
power as previously given. Duhne v. New Jersey, 251 U.S. 311, 314. 

Similarly, neither the literal sweep of the words of Clause one of Section 2 
of Article III, nor the absence of restriction in the letter of the Eleventh 
Amendment, permits the conclusion that in all controversies of the sort de- 
scribed in Clause one, and omitted from the words of the Eleventh Amend- 
ment, a State may be sued without her consent. Thus Clause one specifically 
provides that the judicial Power shall extend “to all Cases, in Law and 
Equity, arising under this Constitution, the Laws of the United States, and 
Treaties made, or which shall be made, under their Authority.” But, al- 
though a case may arise under the Constitution and laws of the United States, 
the judicial power does not extend to it if the suit is sought to be prosecuted 
against a State, without her consent, by one of her own citizens. Hans v. 
Louisiana, 134 U. S. 1; Duhne v. New Jersey, supra, p. 311. The require- 
ment of consent is necessarily implied. The State has the same immunity 
in case of a suit brought by a corporation created by Act of Congress. Smith 
v. Reeves, 178 U. S. 436. Yet in neither case is the suit within the express 
prohibition of the Eleventh Amendment. Again, the Eleventh Amend- 
ment mentions only suits “in law or equity”; it does not refer to suits in admi- 
ralty. But this court has held that the amendment does not “leave open a 
suit against a State in the admiralty jurisdiction by individuals, whether 
its own citizens or not.” Ex parte State of New York, No. 1, 256 U.S. 490, 
498. 

Manifestly, we cannot rest with a mere literal application of the words of 
Section 2 of Article III, or assume that the letter of the Eleventh Amendment 
exhausts the restrictions upon suits against non-consenting States. Behind 
the words of the constitutional provisions are postulates which limit and 
control. There is the essential postulate that the controversies, as contem- 
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plated, shall be found to be of a justiciable character. There is also the postu- 
late that States of the Union, still possessing attributes of sovereignty,’ shall 
be immune from suits, without their consent, save where there has been “g 
surrender of this immunity in the plan of the convention.” The Federalist, 
No. 81. The question is whether the plan of the Constitution involves the 
surrender of immunity when the suit is brought against a State, without her 
consent, by a foreign state. 

The debates in the Constitutional Convention do not disclose a discussion 
of this question. But Madison, in the Virginia Convention, answering ob- 
jections to the ratification of the Constitution, clearly stated his view as to 
the purpose and effect of the provision conferring jurisdiction over contro- 
versies between States of the Union and foreign states. That purpose was 
suitably to provide for adjudication in such cases if consent should be given 
but not otherwise.?, Madison said: “The next case provides for disputes be- 
tween a foreign state and one of our states, should such a case ever arise; and 
between a citizen and a foreign citizen or subject. I do not conceive that any 
controversy can ever be decided, in these courts, between an American state 
and a foreign state, without the consent of the parties. If they consent, pro- 
vision is here made.” 3 Elliot’s Debates, 533. 

Marshall, in the same convention, expressed a similar view. Replying to 
an objection as to the admissibility of a suit by a foreign state, Marshall said: 
“He objects, in the next place, to its jurisdiction in controversies between a 
state and a foreign state. Suppose, says he, in such a suit, a foreign state is 
cast; will she be bound by the decision? If a foreign state brought a suit 
against the commonwealth of Virginia, would she not be barred from the claim 
if the federal judiciary thought it unjust? The previous consent of the par- 
ties is necessary; and, as the federal judiciary will decide, each party will 
acquiesce.” 3 Elliot’s Debates, 557.8 


1See Briscoe v. Bank of Kentucky, 11 Pet. 257, 321; Darrington v. Bank of Alabama, 
13 How. 12, 17; Beers v. Arkansas, 20 How. 527, 529; In re Ayers, 123 U. S. 443, 505. 

2 There is no question but that foreign states may sue private parties in the federal courts. 
King of Spain v. Oliver, 2 Wash. C. C. 431; The Sapphire, 11 Wall. 164. In the latter case 
the court said (pp. 167, 168): “Our own government has largely availed itself of the like 
privilege to bring suits in the English courts in cases growing out of our late civil war. 
Twelve or more of such suits are enumerated in the brief of the appellees, brought within the 
last five years in the English law, chancery, and admiralty courts. There are numerous 
cases in the English reports in which suits of foreign sovereigns have been sustained, though 
it is held that a sovereign cannot be forced into court by suit.”” (Casescited.) In Kingdom 
of Roumania v. Guaranty Trust Co., 250 Fed. 341, the court held that the bringing of an 
action by a foreign nation in a court of the United States to recover a deposit placed to its 
credit in a bank was not a waiver of its immunity as a sovereign from suit by other parties, 
and hence that the court was without jurisdiction to permit the defendant by interpleader to 
substitute as defendant another party claiming a lien on the deposit as a creditor of the 
plaintiff. See, also, Columbia v. Cauca Co., 190 U. S. 524; Ex parte Muir, 254 U. S. 522. 

*See Story on the Constitution, sec. 1699; Willoughby on the Constitution (2d ed.); 
sec. 885. 
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Hamilton, in The Federalist, No. 81, made the following emphatic state- 
ment of the general principle of immunity: 


It is inherent in the nature of sovereignty not to be amenable to the 
suit of an individual without its consent. This is the general sense and 
the general practice of mankind; and the exemption, as one of the attri- 
butes of sovereignty, is now enjoyed by the government of every State 
inthe Union. Unless, therefore, there is a surrender of this immunity in 
the plan of the convention, it will remain with the States, and the danger 
intimated must be merely ideal. The circumstances which are necessary 
to produce an alienation of State sovereignty were discussed in consider- 
ing the article of taxation and need not be repeated here. A recurrence 
to the principles there established will satisfy us that there is no color 
to pretend that the State governments would by the adoption of that 
plan be divested of the privilege of paying their own debts in their own 
way, free from every constraint but that which flows from the obligations 
of good faith. The contracts between a nation and individuals are only 
binding on the conscience of the sovereign, and have no pretensions to a 
compulsive force. They confer no right of action independent of the 
sovereign will. To what purpose would it be to authorize suits against 
States for the debts they owe? How could recoveries be enforced? 
It is evident it could not be done without waging war against the contract- 
ing State; and to ascribe to the federal courts by mere implication, and in 
destruction of a pre-existing right of the State governments, a power 
which would involve such a consequence would be altogether forced and 
unwarrantable.* 


It is true that, despite these cogent statements of the views which prevailed 
when the Constitution was ratified, the court held, in Chisholm v. Georgia, 
2 Dall. 419, over the vigorous dissent of Mr. Justice Iredell,® that a State was 
liable to suit by a citizen of another State or of a foreign country. But this 
decision created such a shock of surprise that the Eleventh Amendment was 
at once proposed and adopted. As the amendment did not in terms apply 
to a suit against a State by its own citizen, the court had occasion, when that 
question was presented in Hans v. Louisiana, supra (a case alleged to arise 
under the Constitution of the United States), to give elaborate consideration 
to the application of the general principle of the immunity of States from 
suits brought against them without their consent. Mr. Justice Bradley de- 
livered the opinion of the court and, in view of the importance of the question, 
we quote at length from that opinion to show the reasoning which led to the 
decision that the suit could not be maintained. The court said (134 U. S. 
p. 12 et seq.) : “Looking back from our present standpoint at the decision in 
Chisholm v. Georgia, we do not greatly wonder at the effect which it had upon 
the country. Any such power as that of authorizing the federal judiciary to 
entertain suits by individuals against the States, had been expressly dis- 


‘For statements by Madison and Marshall in the Virginia Convention in relation to the 
hon-suability of States by individuals, see 3 Elliot’s Debates, 533, 555. 

2 For comment upon the force of this dissent, see Hans v. Louisiana, 134 U. S. 1, 12, 14; 
Williams v. United States, 289 U. S. 553, 574, 576, 577. 
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claimed, and even resented, by the great defenders of the Constitution, whilst 
it was on its trial before the American people.” After quoting the state- 
ments of Hamilton, Madison and Marshall, the court continued: 


It seems to us that these views of those great advocates and defenders 
of the Constitution were most sensible and just; and they apply equally 
to the present case as to that then under discussion. The letter is ap- 
pealed to now, as it was then, as a ground for sustaining a suit brought 
by an individual against a State. The reason against it is as strong in 
this case as it was in that. It is an attempt to strain the Constitution 
and the law to a construction never imagined or dreamed of. Can we 
suppose that, when the Eleventh Amendment was adopted, it was under- 
stood to be left open for citizens of a State to sue their own State in the 
federal courts, whilst the idea of suits by citizens of other states, or of 
foreign states, was indignantly repelled? Suppose that Congress, when 
proposing the Eleventh Amendment, had appended to it a proviso that 
nothing therein contained should prevent a State from being sued by its 
own citizens in cases arising under the Constitution or laws of the United 
States: can we imagine that it would have been adopted by the States? 
The supposition that it would is almost an absurdity on its face. 

The truth is, that the cognizance of suits and actions unknown to the 
law, and forbidden by the law, was not contemplated by the Constitution 
when establishing the judicial power of the United States. . 

The suability of a State without its consent was a thing unknown to 
the law. This has been so often laid down and acknowledged by courts 
and jurists that it is hardly necessary to be formally asserted. It was 
fully shown by an exhaustive examination of the old law by Mr. Justice 


Iredell in his opinion in Chisholm v. Georgia; and it has been conceded 
In every case since, where the question has, in any way, been presented, 
even in the cases which have gone farthest in sustaining suits against the 
officers or agents of States. 


The court then adverted to observations of Chief Justice Marshall in Cohens 
v. Virginia, 6 Wheat. 264, which favored the argument of the plaintiff in 
error, but as those observations were unnecessary to the decision in the case 
of Cohens, the court was of the opinion that they should not “outweigh the 
important considerations referred to which lead to a different conclusion.” ° 

The same principle of immunity was reiterated and applied by the court, 
upon the authority of Hans v. Louisiana, in Smith v. Reeves, supra, in decid- 
ing that a federal corporation could not sue a State without her consent, al- 
though, as we have seen, such a suit was not listed in the specific prohibitions 
of the Eleventh Amendment. 

In the case of South Dakota v. North Carolina, 192 U.S. 286, 318, the court 
observed that the expression in the opinion in Hans v. Louisiana of concur- 
rence in the views announced by Mr. Justice Iredell in his dissenting opinion 
in Chisholm v. Georgia, could not be considered as a judgment of the court, 
in view of the point which Hans v. Louisiana actually decided. But South 
Dakota v. North Carolina did not disturb the ruling in Hans v. Louisiana or 


6 See Missouri v. Illinois, 180 U. S. 208, 240; New Hampshire v. Louisiana, 108 U. S. 76. 
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the principle which that decision applied. South Dakota v. North Carolina 
was a suit by one State against another State and did not present the question 
of the maintenance either of a suit by individuals against a State or by a 
foreign state against a State. As a suit by one State against another State, 
it involved a distinct and essential principle of the constitutional plan which 
provided means for the judicial settlement of controversies between States of 
the Union, a principle which necessarily operates regardless of the consent of 
the defendant State. The reasoning of the court in Hans v. Louisiana with 
respect to the general principle of sovereign immunity from suits was recently 
reviewed and approved in Williams v. United States, supra. 

The question of that immunity, in the light of the provisions of Clause one 
of Section 2 of Article III of the Constitution, is thus presented in several dis- 
tinct classes of cases, that is, in those brought against a State (a) by another 
State of the Union; (b) by the United States; (c) by the citizens of another 
State or by the citizens or subjects of a foreign state; (d) by citizens of the 
same State or by federal corporations; and (e) by foreign states. Each of 
these classes has its characteristic aspect, from the standpoint of the effect, 
upon sovereign immunity from suits, which has been produced by the con- 
stitutional scheme. 

1. The establishment of a permanent tribunal with adequate authority to 
determine controversies between the States, in place of an inadequate scheme 
of arbitration, was essential to the peace of the Union. The Federalist, No. 
80; Story on the Constitution, sec. 1679. With respect to such controversies, 
the States by the adoption of the Constitution, acting “in their highest sover- 
eign capacity, in the convention of the people,” waived their exemption from 
judicial power. The jurisdiction of this court over the parties in such cases 
was thus established “by their own consent and delegated authority” as a nec- 
essary feature of the formation of a more perfect Union. Rhode Island v. 
Massachusetts, 12 Pet. 657, 720; Louisiana v. Texas, 176 U.S. 1, 16, 17; Mis- 
souri v. Illinois, 180 U.S. 208, 240, 241; Kansas v. Colorado, 185 U.S. 125, 142, 
144; 206 U. S. 46, 83, 85; Virginia v. West Virginia, 246 U. S. 565. 

2. Upon a similar basis rests the jurisdiction of this court of a suit by the 
United States against a State, albeit without the consent of the latter. While 
that jurisdiction is not conferred by the Constitution in express words, it is 
inherent in the constitutional plan. United States v. North Carolina, 136 
U.S. 211; United States v. Texas, 143 U. S. 621, 644, 645; 162 U.S. 1, 90; 
United States v. Michigan, 190 U. 8. 379, 396; Oklahoma v. Texas, 258 U. S. 
574, 581; United States v. Minnesota, 270 U. S. 181, 195. Without such a 
provision, as this court said in United States v. Texas, supra, “the perma- 
nence of the Union might be endangered.” 

3. To suits against a State, without her consent, brought by citizens of 
another State or by citizens or subjects of a foreign state, the Eleventh 
Amendment erected an absolute bar. Superseding the decision in Chisholm 
v. Georgia, supra, the amendment established in effective operation the prin- 
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ciple asserted by Madison, Hamilton, and Marshall in expounding the Con- 
stitution and advocating its ratification. The “entire judicial power granted 
by the Constitution” does not embrace authority to entertain such suits in 
the absence of the State’s consent. Hz parte State of New York, No. 1, supra, 
p. 497; Missouri v. Fiske, 290 U. S. 1, 25, 26. 

4. Protected by the same fundamental principle, the States, in the absence 
of consent, are immune from suits brought against them by their own citizens 
or by federal corporations, although such suits are not within the explicit pro- 
hibitions of the Eleventh Amendment. Hans v. Louisiana, supra; Smith v. 
Reeves, supra; Duhne v. New Jersey, supra; Ex parte State of New York, 
No. 1, supra. 

5. We are of the opinion that the same principle applies to suits against a 
State by a foreign state. The decision in Cherokee Nation v. Georgia, 5 Pet. 
1, is not opposed, as it rested upon the determination that the Cherokee 
nation was not a “foreign state” in the sense in which the term is used in the 
Constitution. The question now before us necessarily remained an open one. 
We think that Madison correctly interpreted Clause one of Section 2 of 
Article III of the Constitution as making provision for jurisdiction of a suit 
against a State by a foreign state in the event of the State’s consent but not 
otherwise. In such a case, the grounds of coercive jurisdiction which are 
present in suits to determine controversies between States of the Union, or in 
suits brought by the United States against a State, are not present. The 
foreign state lies outside the structure of the Union. The waiver or con- 
sent, on the part of a State, which inheres in the acceptance of the consti- 
tutional plan, runs to the other States who have likewise accepted that plan, 
and to the United States as the sovereign which the Constitution creates. 
We perceive no ground upon which it can be said that any waiver or consent 
by a State of the Union has run in favor of a foreign state. As to suits brought 
by a foreign state, we think that the States of the Union retain the same inm- 
munity that they enjoy with respect to suits by individuals whether citizens 
of the United States or citizens or subjects of a foreign state. The foreign 
state enjoys a similar sovereign immunity and without her consent may not 
be sued by a State of the Union. 

The question of the right of suit by a foreign state against a State of the 
Union is not limited to cases of alleged debts or of obligations issued by 4 
State and claimed to have been acquired by transfer. Controversies be- 
tween a State and a foreign state may involve international questions in rela- 
tion to which the United States has a sovereign prerogative. One of the most 
frequent occasions for the exercise of the jurisdiction granted by the Consti- 
tution over controversies between States of the Union has been found in dis- 
putes over territorial boundaries. See Rhode Island v. Massachusetts, supra, 
p. 737. Questions have also arisen with respect to the obstruction of naviga- 
tion, South Carolina v. Georgia, 93 U. 8. 4; the pollution of streams, Missouri 
v. Illinois, 180 U. S. 208; 200 U. S. 496; and the diversion of navigable waters, 
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Wisconsin v. Illinois, 278 U. S. 367; 289 U. S. 395, 400. But in the case of 
such a controversy with a foreign Power, a State has no prerogative of ad- 
justment. No State can enter “into any Treaty, Alliance, or Confederation” 
or, without the consent of Congress, “into any Agreement or Compact with a 
foreign Power.” Const. Art. I, sec. 10. The National Government, by 
virtue of its control of our foreign relations is entitled to employ the resources 
of diplomatic negotiations and to effect such an international settlement as 
may be found to be appropriate, through treaty, agreement of arbitration, 
or otherwise. It cannot be supposed that it was the intention that a con- 
troversy growing out of the action of a State, which involves a matter of 
national concern and which is said to affect injuriously the interests of a for- 
eign state, or a dispute arising from conflicting claims of a State of the Union 
and a foreign state as to territorial boundaries, should be taken out of the 
sphere of international negotiations and adjustment through a resort by the 
foreign state to a suit under the provisions of Section 2 of Article III. In 
such a case, the State has immunity from suit without her consent and the 
National Government is protected by the provision prohibiting agreements 
between States and foreign Powers in the absence of the consent of the Con- 
gress. While, in this instance, the proposed suit does not raise a question 
of national concern, the constitutional provision which is said to confer juris- 
diction should be construed in the light of all its applications. 

We conclude that the Principality of Monaco, with respect to the right to 
maintain the proposed suit, is in no better case than the donors of the bonds, 
and that the application for leave to sue must be denied. 

Rule discharged and leave denied. 


CLAIMS COMMISSION BETWEEN GREAT BRITAIN AND MEXICO! 
Davi Roy? 
(Decision No. 33; Claim No. 106) 
Mexico, D. F., April 24, 1931 


A claim of a British subject, presented to the Mexican National Claims Commission, 
decided by it, and payment of part of the award accepted by the claimant, is not res 
judicata under Article 6 of the claims convention between Great Britain and Mexico, 
which provides that no claim shall be set aside or rejected on the ground that all legal 
remedies had not been exhausted prior to the presentation of the claim. 

The National Commission was an institution established to examine and decide all 
claims for compensation for revolutionary losses and damages suffered either by Mexican 
citizens or by aliens. It seems obvious that the various claims conventions were con- 
cluded with Mexico because the foreign governments desired that means of redress of an- 
other character be open to their subjects for the adjustment of their claims. This means 
of redress was found in the International Commission possessing a strong neutral element. 

The convention gave to British subjects a right which they did not possess before the 
national commission. They also received a new right in so far as the payment of the 


‘Established in accordance with the conventions of Nov. 19, 1926, and Dee. 5, 1930. 
(Printed in this Journat, Supplement, Vol. 23 (1929), p. 13, and Vol. 25 (1931), p. 200.) 

* Reprinted from Further Decisions and Opinions of the Commissioners. London: H. M. 
Stationery Office, 1933, pp. 39-42. 
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compensation was no more an act depending on the discretion of one government but was 


converted into an international liability, 7.e., a liability of one state towards another state, 


The judgments of the National Commission may have great weight before the Inter- 
national Commission because the examination of the claims by the former took place 
at a time less remote from the occurrence underlying the claim. 

The evidence before and the evaluation of it by the National Commission, examined and 
declared satisfactory and claimant awarded the balance due under the award of that 
commission, his claim for a considerably larger amount being rejected by the Interna- 
tional Commission. 


MOTION TO DISMISS 


1. This claim is presented on behalf of Mr. David Roy, for losses and 
damages sustained by him on his farm known as “Tres Hermanos” in the 
Municipality of Camoa, District of Aldama, State of Sonora. 

It is alleged that in March 1913, revolutionary forces under the command of 
General Benjamin Hill entered upon the claimant’s property and took pos- 
session of all the cattle, the wheat crop from the previous year, which was 
stored, and turned his horses loose into the wheat which was about to be 
harvested. General Hill forcibly discharged the farm superintendent and 
put in his place a Mr. Blas Gil, as representative of the State of Sonora. 

On the 9th March, 1914, Mr. Roy filed, with the British Vice-Consul, a 
claim for $197,258 pesos Mexican, but subsequently, after the 30th August, 
1919, the date of the decree of the Mexican Government establishing the Na- 
tional Claims Commission, he filed a claim with the Mexican National Claims 
Commission for a sum of $103,601.00 pesos, Mexican currency. After con- 
sideration thereof by that commission he was awarded on the 17th July, 1925, 
a sum of $60,000.00 pesos Mexican. The claimant had received previously 
to the award $15,000.00 pesos, Mexican currency, but this, by the terms of 
the award, was to be taken as in part liquidation of the award of $60,000.00 
pesos Mexican. No sums whatever were paid by the Mexican Government 
to Mr. Roy after the date of the award before referred to. The British Gov- 
ernment now claim the sum of $103,601.00 pesos Mexican less $15,000.00 
pesos Mexican already received as aforesaid. 

2. The Mexican Agent has lodged a motion to dismiss the present claim on 
the ground that the Commission is not competent to take cognizance of this 
case, because the claim had been settled by the decision of the Mexican 
National Claims Commission, by reason of the claimant having expressly 
agreed with this decision and by his having received $15,000.00 pesos Mexican 
as part of the compensation awarded to him. 

3. The Mexican Agent stressed his point orally by arguing that since the 
National Commission had rendered a decision, and since Mr. Roy had signi- 
fied his conformity thereto, he could not now claim compensation for losses or 
damages, but only the execution of a judgment, which falls outside the juris- 
diction of the Anglo-Mexican Special Claims Commission. This Commis- 
sion was, in the opinion of the agent, here faced by res judicata, a matter it was 
not competent to adjudge for a second time. Mr. Roy’s claim had become 
merged in the award of the National Claims Commission, and payment of the 
amount, therefore, would become the subject of direct negotiations betwee 
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the two governments, but could not be asked before this international tri- 
bunal. 

4. The British Agent denied that the claim had been liquidated. He 
pointed out that the judgment of the National Commission was dated the 
17th July, 1925, that the first payment had been made previously, and that 
since then no other payment had followed. He—the British Agent—was not 
asking for the execution of a judgment, but for compensation for the losses 
suffered by Mr. Roy. He therefore did not claim the unpaid balance of the 
amount of $60,000.00 pesos Mexican, but $103,601.00, that being the amount 
originally asked by claimant before the National Commission, less $15,000.00 
pesos. The agent could not find a single clause in the convention, which would 
prevent the Commission from taking cognizance of a claim, in which the Na- 
tional Commission had rendered a decision. He was not appealing from that 
decision, but had filed an original claim of the same nature as many others. 

5. The Commission are called upon to answer this fundamental question: 
what is the relation between themselves and the Mexican National Claims 
Commission? and they believe that the answer to that question can only be 
found in the convention. 

The National Commission was created, functioned and rendered judgments 
before the claims convention was entered into. If the intention of the con- 
tracting parties had been that the work of the National Commission was in 
any way to interfere with the jurisdiction of the international tribunal which 
they were about to create, it would have been natural to expect that they 
would have expressed their intention in the convention. This was not done, 
and it was even agreed in Article 6 that no claim shall be set aside or rejected 
on the ground that all legal remedies had not been exhausted prior to the pres- 
entation of the claim. 

The absence of any clause establishing a connection between the jurisdiction 
of the one commission and that of the other, may be easily explained if the 
reason which gave rise to the convention be taken into consideration. 

The National Commission was an institution which had to examine and 
decide all claims for compensation for revolutionary losses and damages, 
whether suffered by Mexican citizens or by aliens. It seems obvious that the 
various claims conventions were concluded because the foreign governments 
desired that a means of redress of another character be open to their subjects 
for the adjustment of their claims. This means of redress was found in an 
international commission possessing a strong neutral element. 

tn this respect the convention gave to British subjects a right which they 
did not possess under the decree which created the National Commission, and 
one not possessed by Mexican citizens either. In another respect they also 
received a new right in so far as the payment of the compensation was no more 
an act, dependent on the discretion of one government or on that of the au- 
thorities of one state, but was converted into an international liability, i.e., 
a liability of one state towards another state. 

The majority of the Commissioners hold the view that, had the two govern- 
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ments desired to exclude from these rights British subjects who had already 
applied to the National Commission, this would certainly have been expressed 
in the treaty. 

The view taken in this case by the Mexican Government, would mean that 
those British subjects, who—at a time when no other court existed—had re- 
sorted to the National Commission, had ipso facto and beforehand waived 
rights which the convention subsequently concluded gave to their compatriots. 

The majority of the Commission cannot concur in this opinion, and they can 
find in the convention no stipulation supporting it. For this reason they can- 
not admit that the jurisdiction of the Commission is limited to the claims not 
submitted to the National Commission, or not adjudicated upon by that body. 

This opinion is not affected by a claimant’s agreement to the award, in this 
case given before the claims convention was concluded, 7.e., at a moment when 
alien claimants could seek no other means of redress than the National Com- 
mission. Moreover, the total amount of the award has not been paid, and 
the Commission would, by declaring themselves incompetent, place the claim- 
ant, as regards the unpaid balance, in a weaker position than that he would 
have found himself in had he not sued before the National Commission, and 
in a weaker position than those claimants to whom our Commission has 
granted or may grant awards. 

In taking the view that the jurisdiction of the National Commission can 
have no legal or other bearing, originating in the treaty, on the acts of this 
Commission, the majority at the same time fully realize that the judgments 
of the former may have great weight for the decisions of the latter, principally 
because the examination of claims by the national institution took place at a 
time less remote from the occurrence underlying the claim. 

For this reason the decision already delivered in the claim of Mr. Roy will 
have to be carefully studied as it may furnish valuable material for judgment 
on the claim on its merits. 

At the same time, the Commission wish it to be understood that the amount 
already received by claimant, will of course be taken into consideration in 
fixing any award which the Commission may feel justified in allowing. 

6. The motion to dismiss is disallowed. 

The Mexican Commissioner expresses a dissenting opinion. 

(Signed) Dr. A. R. ZIMMERMAN, 
Presiding Commissioner. 

(Signed) Henry STOKER, 
British Commissioner. 

(Signed) Lic. Benito Fores, 
Mexican Commissioner. 


(Signed) E. A. Cieven, 
British Secretary. 
(Signed) S. MatiEenzo, 
Mexican Secretary. 
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Davi Roy 3 
(Decision No. 68; Claim No. 108) 
Mexico, D. F., July 3, 1931 


MERITS OF THE CLAIM 


1. The Commission refer, as regards the fact on which the claim is based, 
to their Decision No. 33. 

2. Following the above decision, the British Agent filed the documents pre- 
sented by the claimant to the National Commission, and the judgment de- 
livered by that body. 

The Mexican Agent left the case in the hands of the Anglo-Mexican Special 
Claims Commission. 

3. The decision of the National Commission has accepted the losses, alleged 
by the claimant, as sufficiently proved by testimonial evidence and official re- 
ports. The National Commission have likewise declared that the losses were 
caused by Constitutionalist forces under the command of General Benjamin 
C. Hill. As regards the amount of the losses, the National Commission have, 
after investigations by an expert, estimated them at sixty thousand pesos. 

4. The Commission see no reason why they should not declare themselves 
satisfied with the evidence and the valuation which led the national tribunal 
to make the above award, all the more as that court rendered judgment in 
1925, z.e., at a time less remote from the events than the present moment. 

As the Constitutionalist forces fall within subdivision 2 of Article 3 of the 
convention, the claimant must be regarded as entitled to compensation in the 
sum of sixty thousand pesos, of which sum fifteen thousand pesos have al- 
ready been received by him. 

5. The Commission decide that the Government of the United Mexican 
States are obligated to pay to the British Government, on behalf of Mr. David 
Roy, forty-five thousand (45,000) pesos Mexican gold. 


(Signed) Dr. A. R. ZIMMERMAN, 
Presiding Commissioner. 
(Signed) Henry SToKer, 
British Commissioner. 
(Signed) Lic. Bentro Fores, 
Mexican Commissioner. 
(Signed) E. A. CLevcu, 
British Secretary. 
(Signed) Micuen S. Marrenzo, 
Mexican Secretary. 


’ Further Decisions and Opinions, id., p. 198. 
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Mapera Company (LIMITED) 
(Decision No. 41; Claim No. 88) 


Although much controversy exists as regards the nationality of corporations, it may 
be said that a majority of states have accepted as such the country of domicile. The 
Commission adopt the same criterion. Full proof has been shown that the company was 
incorporated under the laws of the Dominion of Canada and sufficient evidence produced 
to show that the company was domiciled in the same country. 

The Commission does not hesitate to say that the claimant did sustain damage during 
the revolutionary period, as is abundantly proved by a certified copy of the proceedings 
for examination of witnesses instituted by the company before the Judge of the District 
Court at Ciudad Judrez, but it has not been shown that any forces within the meaning 
of the convention executed the acts that gave rise to the damages for which the claim is 
made. Because of this lack of evidence the claim is disallowed. 


DEMURRER 


1. The claim is for losses and damages alleged to have been suffered by the 
Madera Company (Limited), through the acts of revolutionary or counter- 
revolutionary forces during the period from the 20th November, 1910, to the 
31st May, 1920. 

The losses and damages are set out in the memorial as follows: 

(a) Robberies, expropriations and violent requisitions of merchandise in 
transit, of merchandise in commissary cars, of merchandise in stores 
in the logging camps and in the principal stores at Pearson and 
Madera, State of Chihuahua. 

(b) Violent expropriation of arms, munitions and explosives. 

(c) Robberies or violent expropriations of horses, cattle, sheep, etc., in the 
various places where they were located. 

(d) Violent requisitions of medicines from its hospitals and attention to 
injured (wounded) in the company hospitals. 

(e) Expenses brought about by the boarding and lodging which the com- 
pany was forced to give in its hospitals to individuals of the various 
revolutionary forces. 

(f) Requisitions of diverse items, such as saddles, harness, etc., and forced 
loans of money. 

(g) Destruction of several buildings, fences, farms, telephone lines, dwell- 
ing cars, cars loaded with lumber in transit. 

(h) Other damages consisting in the expenses which the company was 
forced to make in moving to the city of El Paso, Texas, supporting 
in such city, and returning, of its employees, who for their safety 
were compelled to leave the scene of conflict, the company having 
to suspend its operations, and incurred in expenses of the same na- 
ture on account of the depredations suffered by its employees and 
properties. 

The total damages suffered reach the sum of $4,064,705.66, of which the 

company has already disbursed $464,705.66, and the estimated amount which 
it will be compelled to spend in the future in the construction and replace- 


1 Further Decisions and Opinions of the Commissioners, id., pp. 67-71. 
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ment of its stocks, buildings and other properties of the company totals the 
sum of $3,600,000.00. 

The company is a Canadian corporation organized by letters patent legally 
issued by the Government of the Dominion of Canada on the 2nd July, 1909, 
and registered on the 9th day of the same month and year. 

The company, complying with the provisions established in Articles 24 and 
25 of the Code of Commerce, applied to the Second Civil Judge in the City of 
Mexico for the protocolization of the letters patent mentioned in the preceding 
paragraph, which letters patent contain the organization and by-laws of the 
company. Such protocolization was effected by an order of the Second Civil 
Judge in the records of the notary, Juan M. Villela, according to the minutes 
(Acta) No. 4613 of the 8th November, 1909, and the corresponding notarial 
copy was recorded in the Public Registry of Property, Section of Commerce, 
on the 17th of the same month and year, on p. 176, Vol. 35, book third, No. 469. 

The company exploits large areas of timberland in the northwestern por- 
tion of the State of Chihuahua, and for this purpose established its plants and 
other properties necessary for the conduct of the business for which it was 
organized. 

Its main plants were established at points known as Madera and Pearson, 
in the State of Chihuahua, and incidental to these, constructed dwelling houses 
for its employees and workmen, necessary office buildings, logging camps, 
commissary cars and other structures indispensable for the development of 
the activities of the company. 

The district in which the operations of the company are conducted, and in 
which it has the right to exploit large areas of timberland, is of a mountainous 
nature, and served as a main centre for revolutionary activities during the 
period between the 20th November, 1910, and the 31st May, 1920, inclusive. 

This district was the scene of diverse revolutionary movements under the 
direction of Francisco I. Madero, Pascual Orozco, Francisco Villa, Victoriano 
Huerta, and Venustiano Carranza, who operated in such a way that the prop- 
erties of the company were almost continuously subjected to depredations. 

The damages and losses suffered by the company are proved by certified 
copy issued by the District Judge of Ciudad Juérez, Chihuahua, Mexico, in 
regard to the proceedings of testimony of witnesses, instituted before the 
authority mentioned, under date of the 8th April, 1921. 

Additional proof of the losses and damages suffered by this company is con- 
tained in two affidavits made by persons with knowledge of the facts and by 
officers of the company, and also in a deposition made by Mr. L. R. Hoard, the 
company’s manager and attorney. 

Inasmuch as the revolutionary movements took place, as is natural, in a 
violent manner, it was not possible to secure in all cases proofs of the items or 
money seized or confiscated from the company. Certain receipts or notes 
signed by various revolutionary commanders or officers were on file in the 
offices of the company, which offices were destroyed by fire on the 24th De- 
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cember, 1922. Proof of this fact is available, if required, in the form of an 
acta of the District Judge at Juarez, Chihuahua, Mexico. The company is 
therefore unable to present the receipts or notes mentioned owing to their loss. 
There are also available to the Commission the books of the company, sub- 
stantiating the amounts which have been expended and which are claimed. 

The company have made an extract from their books of all losses and 
damages due to the above-mentioned acts of revolutionary and counter- 
revolutionary forces. 

In order to ascertain the cost of repairing damages to the properties of this 
company and of placing its plants in the same condition in which they were 
before the revolutionary depredations of which it was a victim took place, a 
technical appraisal has been made. This technical appraisal develops the 
facts that the amounts which must be expended for this purpose reach a total 
of $3,600,000.00, which sum is included in that of $4,064,705.66, which is the 
total of the company’s claim. 

The claimants state that it is generally known that the northwestern por- 
tion of the State of Chihuahua was, during the revolutionary movements 
which occurred within the period of time comprised between the 20th Novem- 
ber, 1910, and the 31st May, 1920, the scene of continuous armed conflicts 
between rebel and government forces. For this reason their properties suf- 
fered great damages and losses during this period of time without the com- 
pany being able in many cases to obtain evidence of the facts from which this 
claim originates, inasmuch as under the abnormal circumstances surrounding 
a revolution it is almost impossible to gather all the necessary elements of 
proof to demonstrate each and every one of the facts and prove to their 
smallest detail the losses and damages suffered by a company located in one 
of the principal centres of revolutionary activity. 

The company presented to the Consulting Commission of Indemnities 
(Comisién Consultiva de Indemnizaciones) the first claim of this company 
for losses and damages suffered during the revolution headed by Don Fran- 
cisco I. Madero, with the understanding that such claim was for the amount 
of $4,095.83, but the company has withdrawn the documents filed with such 
claim in order to exercise its right to present same to the Anglo-Mexican 
Claims Commission. In like manner this company presented claim on ac- 
count of damages caused by revolutionary acts within the period of time re- 
ferred to in the convention of the 19th November, 1926, before the Mexican 
Claims Commission by means of petition dated the 16th December, 1920. 
This claim was for the amount of $4,000,000.00 (four million pesos), but the 
company has also withdrawn such claim to present it to the Special Com- 
mission. 

The right to the claim does now, and did at the time when it had its origin, 
belong solely and absolutely to the Madera Company (Limited), no other 
person, persons, or firms having any interest in it. 

The Madera Company (Limited) has not at any time received money, 
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equivalent or indemnification in any form for the whole or part of the loss or 
damages upon which the claim is founded. 

His Majesty’s Government claim on behalf of the Madera Company 
(Limited) the sum of $4,064,705.66 Mexican gold. 

2. The Mexican Agent lodged a demurrer because in his opinion the com- 
pany’s British nationality had not been established, and because he did not, 
so long as this was not properly done, consider himself bound to answer the 
claim. 

3. The British Agent referred to one of the annexes of the memorial, being 
the certificate of incorporation signed by the Secretary of State of the 
Dominion of Canada. He further referred to Decision Number Ten of this 
Commission, in which the question of the nationality of a corporation was 
dealt with. In his submission there was strong prima facie evidence of the 
British nationality of the claimant corporation. 

4. Although much controversy exists as regards the nationality of corpora- 
tions, it may be said that a majority of states have in their legislation accepted 
as such the country of domicile (Borchard: Diplomatic Protection of Citizens 
Abroad, p. 618). The Commission adopt the same criterion and they adhere 
to their decision No. 10 (I’. W. Flack) , No. 4, where they expressed the opinion 
that the certificate of incorporation, combined with the fact that “the com- 
pany was domiciled in London and its affairs conducted from there, is suffi- 
cient proof of British nationality.” 

In the case now under consideration, full proof has been shown that the 
company was incorporated under the laws of the Dominion of Canada. 
Furthermore, there was filed with the memorial a copy of a power of attorney 
made out in favor of Mr. L. Roy Hoard, Vice-President and Acting Manager 
in Mexico. This deed was issued by the President and Pro-Secretary before 
a notary public in the City of Toronto, Province of Ontario, Dominion of 
Canada, and can be regarded as sufficient evidence that the company was 
domiciled in the same country where it was incorporated. 

5. The demurrer is overruled. 

(Signed) Dr. A. R. ZIMMERMAN, 
Presiding Commissioner. 

(Signed) Henry STOKER, 
British Commissioner. 

(Signed) Lic. Beniro Fiorss, 
Mexican Commissioner. 


(Signed) E. A. 
British Secretary. 
(Signed) S. Matienzo, 
Mexican Secretary. 
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Tue Mapera CoMpaANy (LIMITED)? 
(Decision No. 79; Claim No. 88) 
Mexico, D. F., July 10, 1931 


MERITS OF THE CLAIM 


1. The Commission, in so far as the facts on which the present claim is based 
are concerned, refer to their Decision No. 41. 

2. In accordance with the said decision, the Mexican Agent answered the 
claim, and prayed that it be disallowed and the Government of Mexico be 
absolved, because it had not been shown that the claimant company had suf- 
fered losses and damages to the extent of $4,064,705.66 pesos, nor, in the event 
that the claimant had suffered them, that they were caused by any of the 
revolutionary forces in respect of whose acts the Government of Mexico had 
expressly agreed to be held responsible, nor had it been shown that the com- 
petent authorities were guilty of negligence. 

3. After this case was tried by the Commission, the British Agent confirmed 
his memorial by contending that it was only a matter of examining the docu- 
ments annexed thereto, in order to consider the claim as proved. 

The British Agent himself, during the hearing, admitted that there was no 
evidence in regard to the forces that had executed the various acts ascribed to 
revolutionaries and counter-revolutionaries; but he trusted that the Commis- 
sion would, in equity, award some compensation to the claimant company, as 
it had absolutely no proof beyond that already filed. 

4. The Mexican Agent alleged that there was no evidence as to the nature 
of the forces, nor particulars to establish the claim or to make it specific, but 
only evidence of a vague and indeterminate nature, and therefore prayed that 
the claim be disallowed. 

5. The Presiding Commissioner asked the British Agent whether it would 
be possible for him to submit to the Commission the extract from the books 
referred to on page 6 of the memorial, as it might afford some light to the 
Commission. The learned British Agent answered that he had made an 
effort, but that he was not in a position to submit such evidence. 

The Presiding Commissioner then asked the British Agent whether he 
could produce the documents referred to on page 6 of the memorial, in regard 
to damage caused in the time of Mr. Francisco I. Madero. The British Agent 
answered in the negative, although he had tried to obtain them. 

The Presiding Commissioner further asked the British Agent whether he 
knew if the claimant company had reported its losses to the head office at 
Toronto, as in that case the correspondence might also serve to enlighten the 
Commissioners to a certain extent. The British Agent answered that the 
claimants had informed him that they had no such supplementary evidence 
in their possession. 


* Further Decisions and Opinions, id., pp. 229-231. 


594 

0 
a 
t 

d 

pl 

a 

st 

tr 

ro 

re 
We 

sp 

Ww 

ay 

tw 

m 
sul 

ha 
| 

est 
| 
ref 

tha 

tak 
of k 

it b 
othe 
prov 

20t! 

spo 


JUDICIAL DECISIONS 595 


6. The Commission do not hesitate to assert that the claimant company did 
sustain damage during the revolutionary period, from the 20th November, 
1910, to the 31st May, 1920, because this appears to be abundantly proved by 
means of Annex 2 being a certified copy of the proceedings for examination 
of witnesses instituted by the company before the Judge of the District Court 
at Ciudad Juarez in the State of Chihuahua. 

The Commission do not, however, have the same opinion when they come to 
the evidence as to the kind of forces that committed the acts that caused the 
damage. 

The witnesses fail to say where the acts were committed, and their testi- 
mony is so defective, and so wanting in precision, that they do not state the 
exact amounts of the losses. They confined themselves to stating that the 
Madera Company (Limited), since 1910, at different dates, and at different 
places, during the revolutionary period, and at the hands of revolutionaries, 
sustained great damage to its interests situated in the Districts of Galeana 
and Guerrero in the State of Chihuahua; that said damage consisted of de- 
struction, robberies, expropriations, violent requisitions of merchandise in 
transit and in storage, expropriations of arms, ammunition and explosives, 
robberies of horses, cattle, hogs and sheep, wherever they happened to be; 
requisitions of medicines, etc.; but there was not a single witness to say who 
were the revolutionaries responsible for those acts in each case nor did they 
specify either the dates of, or the places where, the events occurred upon 
which they testified. That being so the Commission are unable to make an 
award against Mexico, in accordance with the convention entered into be- 
tween Mexico and Great Britain. 

Article III of the convention, which determines the nature of the claims that 
may be presented against Mexico for losses or damages suffered by British 
subjects, etc., requires that it be established that such losses and damages 
have been caused by one or any of the following forces: 

(1) By the forces of a government de jure or de facto. 

(2) By revolutionary forces which, after the triumph of their cause, have 
established governments de jure or de facto. 

(3) By forces arising from the disbandment of the Federal Army. 

(4) By mutinies or risings or by insurrectionary forces other than those 
referred to under subdivisions 2 and 3 of this article, or by brigands, provided 
that in each case it be established that the competent authorities omitted to 
take reasonable measures to suppress the insurrections, risings, riots or acts 
of brigandage in question, or to punish those responsible for the same; or that 
it be established in like manner that the authorities were blameable in any 
other way. 

According to the opinion of the Commission it is not sufficient that it be 
proved that a British subject sustained damage during the period from the 
20th November, 1910, to the 31st May, 1920, in order to hold Mexico re- 
sponsible for such damage, but it is further necessary to show— 
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(a) That said damage was due to the acts of forces; 

(b) That said forces are included among those mentioned in Article 3 of 
the convention, and no others; and 

(c) That the date on which they were caused be also stated with such exact- 
ness as to enable the Commission to determine the nature of the forces that 
caused the damage and the responsibility of Mexico, since under the new con- 
vention Mexico is not responsible for any claims originated by the forces of 
Victoriano Huerta, nor for the acts of his régime, nor for those of revolutionary 
forces opposed to those which, after the triumph of their cause, established 
governments de jure or de facto. 

And as it has not, in the present case, been shown that any forces within the 
meaning of the convention executed the acts that gave rise to the damages for 
which claim is made, the Commission, because of the lack of evidence, decide 
that the claim is disallowed and that Mexico is absolved from the said claim 
as presented against it by the Government of Great Britain on behalf of the 
Madera Company, Limited, for the sum of $4,064,705.66, Mexican gold. 


(Signed) Dr. A. R. ZIMMERMAN, 
Presiding Commissioner. 

(Signed) Henry STOKER, 
British Commissioner. 

(Signed) Lic. Benrro FLorgs, 
Mexican Commissioner. 


(Signed) E. A. 
British Secretary. 
(Signed) S. Matienzo, 
Mexican Secretary. 


UNITED STATES-PANAMA GENERAL CLAIMS COMMISSION’ 


THE RepuBLIC OF PANAMA, ON BEHALF OF CoMPANIA DE NAVEGACION 
Nacionau v. THE UNITED STATES OF AMERICA 


June 29, 1933, (Registry No. 26) 


While the treaties between the United States and Panama undoubtedly fix the bound- 
aries of Panamanian territorial waters and the territorial waters of the Canal Zone, it 
is clear that they do not purport to fix the seaward limit of the territorial waters of the 
Zone. That is left to the operation of the rules of international law. 

Exceptions to the completeness of sovereignty over the three-milé zone of territorial 
waters should be supported by clear authority; and there is no clear preponderance of 
authority to the effect that a foreign merchant vessel exercising the right of innocent 
passage through territorial waters is exempt from civil arrest. In the absence of such 
authority, the Commission cannot say that a country may not, under the rules of inter- 


1 Established in pursuance of the General Claims Convention of July 28, 1926 (this Jour- 
NAL, Supp., Vol. 27, p. 38), and Supplemental Convention of Dec. 17, 1932 (U. S. Treaty 
Series, No. 860). Texts of decisions furnished by the Department of State. 

Presiding Commissioner, Baron Daniel Wigbold van Heeckeren, of Holland; American 
Commissioner, Elihu Root, Jr.; Panamanian Commissioner, Dr. Horacio F. Alfaro. 
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national law, assert the right to arrest on civil process merchant ships passing through its 
territorial waters. 
Dissenting opinion by the Commissioner of Panama. 


DECISION OF THE COMMISSION 


This is a claim on behalf of the Compajiia de Navegacién Nacional for 
27,932.78 balboas, with interest. The claimant is a Panamanian national. 

On May 11, 1923, the steamer Yorba Linda, belonging to the General Pe- 
troleum Corporation, collided with the steamer David, belonging to the Com- 
pafiia de Navegacién Nacional. 

On June 20, 1924, the Compajfiia de Navegacién Nacional started suit 
against the General Petroleum Corporation in the First Circuit Court of 
Panama, claiming that the collision was caused by the Yorba Linda’s neg- 
ligence. The General Petroleum Corporation was not a resident of Panama, 
and apparently had no property in Panama. The suit was not begun by per- 
sonal service but through service by publication under Articles 470-473 of 
the Judicial Code of Panama. The Petroleum Company never appeared. 
The Panamanian court designated an attorney to represent it. The case was 
tried. Evidence of negligence and of damages was submitted by the plaintiff. 
No evidence was put in by the defendant, although an argument on the law 
was made by the attorney appointed to represent it by the court. A judg- 
ment was given in favor of the Navegacién Company. On September 1, 
1925, this judgment was affirmed by the Supreme Court of Panama, the dam- 
ages being fixed at 27,103.50 balboas, plus attorneys’ fees of 383.10 balboas. 
The judgment was never satisfied. It is conceded that the proceedings which 
resulted in this judgment, including the method of service, were entirely 
regular and proper under the law of Panama and that the judgment was valid 
under that law. It is clear, however, on account of the nature of the service, 
that the judgment was not valid in the Canal Zone. 

On September 16, 1925, fifteen days after the Supreme Court decision in the 
Panamanian suit, the Petroleum Company filed a libel against the Nave- 
gacion Company in the United States District Court for the Canal Zone, 
alleging that the collision took place in territorial waters of the United States 
and that it was caused by the David’s negligence. This was a proceeding in 
rem. ‘There was, of course, no personal service. 

The filing of the libel was followed on September 18, 1925, by the arrest of 
the David by the United States marshal. On the following day a stockholder 
of the Navegacién Company gave a bond in the sum of $30,000, and the David 
was released. A hearing was held before Judge Martin of the United States 
District Court regarding the validity of the David’s arrest. On October 27, 
1925, Judge Martin handed down an opinion sustaining the arrest. 

The suit proceeded in a leisurely way until, on April 25, 1927, the parties 
arrived at a settlement agreement. Under this agreement the Petroleum 
Company paid to the Navegacién Company $16,250, the Canal Zone suit was 
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dismissed, the obligation under the Panamanian judgment was canceled, and 
releases were exchanged. 

The claimant before this Commission asserts that the arrest of the David 
was illegal and beyond the jurisdiction of the United States District Court 
and that this illegal arrest and the resulting necessity of giving a bond and 
defending the suit in the Canal Zone forced the claimant into a settlement 
which it would not otherwise have made, and inflicted damages upon it com- 
prising not only the difference between the amount of the Panamanian judg- 
ment and the amount of the payment under the settlement agreement, but 
also the expenses of litigation and the injury to the company’s standing re- 
sulting from the Canal Zone suit. 

The assertion that the arrest was beyond the jurisdiction of the District 
Court is based upon two theories, first, that the arrest took place outside of 
the territorial waters of the Canal Zone and, second, that the David was exer- 
cising the right of innocent passage and was therefore immune from arrest, 
even if within Canal Zone waters. | 

A preponderance of the evidence before the United States District Court 
showed that the arrest of the David was effected within a few hundred yards 
of Flamenco Island and probably between that island and San José Rock off 
the Pacific entrance of the Panama Canal. 

The claimant contends that the extent of the territorial waters of the Canal 
Zone was fixed by the treaty of 1903, the executive agreement of 1904, and the 
treaty of 1914, which respectively cede, delimit and modify the delimitation 
of the Canal Zone. Article 2 of the treaty of 1903 defines the Canal Zone as 
extending into the Pacific Ocean to a distance of three marine miles from 
mean low watermark, and then goes on to make a specific grant of the Islands 
of Perico, Naos, Culebra and Flamenco, from which the claimant concludes 
that Flamenco must have been considered as outside of the territorial waters 
previously defined, and that since the arrest of the David occurred on the 
seaward side of Flamenco, that arrest must have occurred outside of terri- 
torial waters. 

The Commission cannot follow this reasoning. While the treaties un- 
doubtedly fix the boundary between Panamanian territorial waters and the 
territorial waters of the Canal Zone, it is clear that they do not purport to fix 
the seaward limit of the territorial waters of the Zone. That is left to the 
operation of the rules of international law. Both the Island of Flamenco 
and the point at which the David was arrested are within the 3-mile limit ac- 
cording to the ordinary rules for measuring territorial waters, without con- 
sidering the question of whether the Island of Flamenco, which appears to be 
a fortified point guarding the entrance of the Canal, would not itself carry its 
own 3-mile zone clearly including the situs of the arrest. 

We now turn to the question raised by the assertion that the David should 
have been exempted from arrest under the rule of innocent passage. An ex- 
haustive research was made into the authorities upon this question by the 
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Agents, and the point was argued with great thoroughness. The general rule 
of the extension of sovereignty over the 3-mile zone is clearly established. 
Exceptions to the completeness of this sovereignty should be supported by 
clear authority. There is a clear preponderance of authority to the effect 
that this sovereignty is qualified by what is known as the right of innocent 
passage, and that this qualification forbids the sovereign actually to prohibit 
the innocent passage of alien merchant vessels through its territorial waters. 

There is no clear preponderance of authority to the effect that such vessels 
when passing through territorial waters are exempt from civil arrest. In the 
absence of such authority, the Commission cannot say that a country may 
not, under the rules of international law, assert the right to arrest on civil 
process merchant ships passing through its territorial waters. 

Incidentally it may be said that the evidence and maps submitted to the 
Commission raise a real question as to whether the point at which the David 
was arrested was not in fact a roadstead subject to the rules which pertain 
to harbors rather than those which pertain to ordinary coastal waters within 
the 3-mile zone. 

The Commission decides that the arrest of the David was not in excess of 
jurisdiction and therefore that the claim must be disallowed. 

Done at Washington, D. C., this 29th day of June, 1933. 

D. W. van HEECKEREN, 
Presiding Commissioner. 

Exinv Root, Jr., 
Commissioner. 


DISSENTING OPINION 


I am not in agreement with the decision of the majority of the Commission. 

This claim, as set forth in the decision, is based upon two points: The first 
that the arrest of the David took place outside the territorial waters of the 
Canal Zone, and the second that, although it is admitted that it took place 
within such waters, the David was in the exercise of the right of innocent 
passage and was therefore exempt to arrest by the coastal authorities. 

The decision of the majority sets aside the first contention by affirming that 
the place where the arrest took place was within the jurisdictional waters of 
the Canal Zone; the second by maintaining the theory that although the right 
of innocent passage exists and even when it is admitted that this right con- 
stitutes a limitation of coastal sovereignty, this right of passage does not 
make the ship exercising it immune to civil arrest. 

I am not in accord with either conclusion and I shall take them up 
separately. 

The marginal sea of the Canal Zone in the Pacific was defined by the Canal 
treaty of 1903 which established that it extended three marine miles beginning 
at mean low watermark. Due to the proximity of territorial waters of the 
Zone with those of the port of Panama, a specific agreement became necessary 
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to determine the dividing line between the waters of both. This was accom- 
plished by the boundary treaty of 1914. The resultant line fixed the northern 
boundary of the Canal Zone’s marginal sea. But inasmuch as the aforesaid 
treaty did not attempt to establish the seaward limit of said territorial waters, 
it is clear that the determination thereof should be made according to the rules 
of international law, that is, by a line which, in the sea itself, follows as far as 
possible the sinuosities of the coast. 

The Canal Zone District Court did not follow this rule. What Judge Mar- 
tin did was to take the most salient points of the coast (among them a reef 
called Pulperia which, at low tide, reaches nearly a mile into the sea) and 
from these points draw lines parallel to the route of the Canal and run them 
out three miles. Then the court joined their termini by drawing straight lines 
to the end of the northern boundary fixed by the treaty of 1914. Of course, by 
using this method the point where the marshal said that he had arrested the 
David was within the territorial waters of the Zone. 

The method employed by the court is contrary to international law and also 
contrary to the application made in practice under the Canal treaty in matters 
dealing with the territorial waters of the Zone. 

It is proper to point out that although there exists the general rule that the 
acts of the authorities are presumed to be correct, such a presumption does 
not appear to be tenable when these authorities have taken as a basis for their 
acts a method contrary to law. The fact that the court undertook the task 
of delimiting all the marginal sea of the Canal Zone—which was not necessary 
to decide a case which depended upon the simple fact of whether the point of 
arrest was more than three miles from the coast—and the fact that in doing 
so it used a method contrary to international law, far from serving as a basis 
for a presumption in favor of the official so doing, rather led to the presump- 
tion that the place of the arrest would have been found to be beyond his juris- 
diction if the correct method had been followed. 

Let us pass now to the second question, the so-called right of innocent 
passage. The opinion of the majority admits, as I have said, the existence of 
that right; it admits that it constitutes a limitation of territorial sovereignty 
and that the sovereign cannot impede said passage, but it denies that it carries 
with it exemption from civil arrest by the territorial authorities. 

I am not in accord with this conclusion of the majority which is contrary to 
the very nature of the right of innocent passage and which considerably 
abridges it and does not seem to be based upon creditable authorities in inter- 
national law. It is not necessary to enter into an extended study of the right 
of innocent passage, as the Agents have already exhausted the subject in the 
hearings. Suffice it to say that this right, as is seen from the many citations 
of authorities made by both parties, has been considered as a necessary ap- 
pendage to the freedom of navigation on the high seas. To subject a mer- 
chant ship sailing coastwise within the three-mile limit to civil arrest by 
coastal authorities, violently interrupts such passage and notably abridges 
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the freedom of the seas referred to. There are, on the other hand, authorities 
of high standing in international law, who expressly establish the lack of juris- 
diction by littoral authorities in such cases. See for example the resolutions 
adopted in 1894 by the Institute of International Law and especially the 
juridical investigation carried out by the most prominent American inter- 
national jurists (Research in International Law, Harvard Law School) which 
served as a basis for the Hague Conference on the Codification of Interna- 
tional Law. 

It is proper to point out also that the claimant does not maintain that ab- 
solute immunity exists from the jurisdiction of the littoral authorities; that 
it does not allege, for example, lack of jurisdiction in the case of an offense 
committed within territorial waters in the course of innocent passage, al- 
though some writers deny jurisdiction even in such cases; the claimant also 
accepts that the ship is obliged to comply with orders and maritime regula- 
tions which contribute to the safety of navigation, or that are of a sanitary 
or police character. The claimant maintains only that in case of a civil 
action growing out of a collision occurring previously beyond the jurisdiction 
of the littoral authorities, the latter were without jurisdiction later to inter- 
fere with the passage of the same ship by means of a civil suit not affecting 
in any way territorial sovereign interests. 

But another important reason obliges me to dissent at this point. An ex- 
amination of the Canal treaty of 1903 indicates that with respect to the Canal 
Zone (including naturally territorial waters) Panama did not grant to the 
United States absolute sovereignty but only those functions of sovereignty 
which were necessary for the construction, use, maintenance, and sanitation 
of the Canal. All authority not included within these functions corresponds 
to the Republic of Panama by implicit reservation. In my opinion the au- 
thority exercised in the case of the David has no relation whatsoever with the 
functions mentioned. Moreover, I believe that the right of passage which 
pursuant to international law exists in favor of all nations should be applied 
a fortiori when treating of the nation which made the grant in terms which 
implied a conveyance of relative sovereignty, not absolute, and in circum- 
stances in which the right invoked is vital to the state making the grant, as it 
cut in two its own territory and left itself obliged to cross territorial waters of 
the state receiving the grant in order to carry on its coastwise trade. 

I am therefore of the opinion that the David was arrested outside of the 
territorial waters of the Zone and, in any case, in violation of the right of 
innocent passage; that serious damage was sustained by the Compaiiia de 
Navegacién Nacional as a direct consequence of the arrest, which the United 
States is obligated to indemnify. 

H. F. 
Commissioner. 


a 
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Tue Unirep SratTes oF AMERICA, ON BEHALF OF MARGUERITE DE JOLY DE 
SaBLA Vv. THE REPUBLIC OF PANAMA 


June 29, 1933, (Registry No. 11) 


Claim by the owner of a large tract of land in the Republic of Panama for damages 
for the treatment of the property by the government authorities as public land by making 
grants in it from time to time to other individuals and by issuing numerous licenses to 
others to cultivate parts of the tract. 

Panama asserted that, under its laws, the authorities were required to grant all appli- 
cations filed unless opposition was made; that consequently the granting of applications 
for this property was entirely legal on the part of the authorities, and that this system 
was not confiscatory by international standards because the land laws in question gave the 
claimant adequate means of defending herself against these incursions on her property, 
by permitting her to file in opposition to any application for a grant or a license; that 
consequently claimant’s loss is attributable entirely to her own fault in failing to file oppo- 
sitions and thus arresting the process of the law in each individual case. 

Held, that if the interpretation by Panama of its land laws were right, then these laws 
apply so unreasonable a burden upon private land owners as to fall below international 
standards. 

After examining the said laws, the Commission finds that the legislative intent was that 
all applications for known private lands should be refused by the authorities of their own 
accord, and that the Public Administrator through the entire period in question had notice 
that the property in question was private and also as to its extent. 

The most important protection held out to private owners by the law was denied to 
claimant through the fault of the government officials. The machinery of opposition, as 
actually administered, did not constitute an adequate remedy to the claimant for the 
protection of her property. The authorities should have afforded the owner protection 
by denying applications for grants and licenses thereon, and the Government of Panama 
cannot avoid liability because of the claimant’s failure to oppose each application. 

Dissenting opinion by the Commissioner of Panama. 


DECISION OF THE COMMISSION 


This claim is presented on behalf of Mrs. T. J. de Sabla, the owner of a 
tract of land known as “Bernardino” in the Province of Panama. The claim- 
ant contends that, during the period from 1910 down to the present, officials of 
the Government of Panama, though having notice that Bernardino was the 
private property of the De Sablas, have treated the tract as though it were 
baldio land, and have adjudicated over half of its area to private individuals, 
and granted numerous temporary cultivator’s licenses on Bernardino to others, 
with the result of rendering the entire tract worthless to its owners. 

Bernardino has belonged to the De Sabla family since 1843. It was the 
property of Teodoro Joly de Sabla, the claimant’s husband, from 1897 until 
his death on October 22, 1914. The claimant succeeded to all his property 
at his death, and has since been the owner of Bernardino. Panama contends 
that the claimant is not entitled to present any claim for damages arising out 
of acts occurring during the lifetime of her husband and prior to her own 
ownership of the property. 

The Commission finds that, as to acts committed during the life of Mr. de 
Sabla, a claim arose on his behalf. This claim belonged to the United States. 
It did not lapse on the death of Mr. de Sabla. It was competent for the United 
States to provide that it should be presented on behalf of Mr. de Sabla’s exec- 
utrix. This has been done. The rules of this Commission are clear on this 
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point. Article 13(f) provides that “A claim arising from loss or damage 
alleged to have been suffered by a national who is dead may be filed on behalf 
of an heir, executor or administrator.” The claimant is both the heiress and 
executrix of her husband, so recognized both by Panama and by the law of 
her husband’s domicile. The rules require no more. Nothing in the rules 
suggests that an heir must show that a dead claimant’s claim, as such, was 
bequeathed to her, or that such a claim would have survived under the 
municipal law of Panama. 

The ownership of Bernardino by the De Sablas is not contested. Its total 
area was 3,180 hectares. From 1910 to 1928, the land authorities adjudicated 
to private individuals 40 separate tracts totaling 1,718 hectares, all of which 
the claimant contends were on Bernardino (most but not all of this adjudi- 
cated area was within the boundaries of Bernardino; see the discussion of 
damages below) ; these adjudications conveyed to the grantees full title to the 
land adjudicated. From 1917 to 1930, the land authorities granted to private 
individuals a total of 123 temporary licenses to cultivate land on Bernardino, 
covering 309 hectares in all. These adjudications and grants of temporary 
licenses purported to be made pursuant to successive public land laws enacted 
in Panama in the years 1907, 1913, 1917 and 1925. These laws, though they 
varied in their details, all gave power to the authorities to make such grants 
only on government land (baldios) and, in defining such lands, uniformly 
excepted land which had been legitimately acquired under private titles. 

Panama asserts that, under the laws, the authorities were required to grant 
all applications filed unless opposition was made and that consequently the 
granting of applications on Bernardino was entirely legal on the part of the 
authorities, and that this system was not confiscatory by international stand- 
ards because the land laws in question gave the claimant an adequate means 
of defending herself against these incursions on her property, by permitting 
her to file an opposition to any application for an adjudicaticn or a license, 
and thus to prevent the granting of such applications with respect to her prop- 
erty, so that the claimant’s loss is attributable entirely to her own fault in fail- 
ing to file oppositions and thus arrest the process in each individual case. 

The United States contends that, on the contrary, the law required the au- 
thorities to reject of their own accord applications for land known to be pri- 
vate. The United States further asserts that if Panama were right in the 
contention that, under the land laws, applications on known private land had 
to be granted by the authorities unless opposed, then those laws as applied 
imposed so unreasonable a burden on private landowners as to fall below 
international standards. 

The Commission cannot agree with Panama that the law required the Pub- 
lic Administrator to grant all unopposed applications for adjudications. It 
seems clear, on the contrary, that the Administrator, if he had notice that 
Bernardino was private property, should have refused all applications for 
adjudications thereon, even if unopposed. Since the land laws by their terms 
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contemplated the adjudication only of public lands, and since the result 
of granting adjudications on private property was to deprive the owner of 
his property without compensation, the burden of persuasion on this issue 
is clearly on Panama. She has failed to sustain it. The Commission finds 
that the legislative intent to have applications for known private lands refused 
by the authorities of their own accord, is established by the following facts: 

(a) All the land laws, beginning in 1907, contemplated the making of a 
national land map, to demarcate public from private lands. The clear infer- 
ence from this requirement is that, once such maps were made, adjudications 
of lands shown thereon to be private, were to be denied. Otherwise, if pri- 
vate owners had to oppose each application even after the map were made, 
the making of the map, an expensive task, would have been useless and super- 
fluous. The legislative intent clearly was, not that private owners should 
have to protect their rights by constant oppositions, but that adjudications 
should be made only on lands shown to be public on the map, and that the Ad- 
ministrators should reject of their own accord applications for lands appear- 
ing as private property on the map. That the failure to make the map pre- 
vented this protection from being effective can certainly not be adduced by 
Panama in support of its contention that the law intended to put the entire 
burden on the private owner. 

(b) Pursuant to the plan for a general land map, the laws beginning in 1913 
directed the Land Commissions to conduct proceedings to demarcate public 
from private lands. The initiative in these proceedings was to be taken by 
the commission under the 1913 law and all subsequent laws. As to the 1913 
law, this is established by Decree No. 23 of 1913, which determined the demar- 
cation procedure thereunder. The purpose of such demarcation proceedings 
clearly was to inform the commission as to what land was public and adjudi- 
cable. It follows from this, as from the map project, that the intent of the 
legislature was that, when the commissions thus got the information as to what 
was public land, no private land should thereafter be adjudicated, without 
the necessity of oppositions by private owners. Again as in the case of the 
land map, the failure of the commissions to take the steps toward demarcation 
required by the laws, and to summon owners to present their titles for demar- 
cation, cannot be used to support Panama’s contention that Administrators 
were intended by the law to have no power to deny unopposed applications. 

(c) Article 6 of Decree No. 23 of 1913 admonished the Administrators of 
Lands that Law 20 of 1913 could not destroy vested rights. If the intent of 
this law had been to put the onus of defending private titles on the owners, 
through opposition proceedings, as asserted by Panama, this admonition 
would be pointless. 

(d) Resolution No. 59 of December 4, 1916, specifically stated that “the 
owner of a property is not liable to find himself at any moment in the position 
of having to oppose petitions which persons may make for part of the land 
which belongs to him; that it is just and fair . . . that those same owners 
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should be prevented from having to incur the expense and trouble arising 
from such oppositions.” It was therefore ordered that when the Adminis- 
trator knows that land applied for is the property of another, either because it 
is so recorded in his office or because the owner has convincingly exhibited 
his recorded titles, the Administrator shall file away the petition. 

(e) Article 51 of Law 63 of 1917 continued the provision that the laws on 
baldio lands cannot destroy rights acquired conformably with pre-existing 
laws. 

(f) Article 185 of the Fiscal Code of 1917 specifically empowered the Gen- 
eral Administrator of Lands to disapprove any ruling of the Provincial Ad- 
ministrator affecting preferential or vested rights. 

The Commission holds, on the basis of the above-recited considerations, 
that unopposed applications did not have to be granted, and that Adminis- 
trators were to refuse adjudications of known private lands, even though no 
oppositions were filed. 'The Commission holds as a fact that the Administra- 
tor through the entire period in question did have notice that Bernardino was 
private property, and notice of its extent (see infra). Thus the most im- 
portant protection held out to private owners by the law was denied to claim- 
ant, and was denied through the fault of government officials, the Provincial 
Administrators. 

Panama also contends, however, that the remedy of opposition did exist, 
that it was adequate, and that the claimant’s losses are her own fault for not 
availing herself of that remedy. The Commission holds that this contention 
is not sustained. 

In the case of adjudications, opposition procedure was approximately the 
same under all of the successive land laws. An individual filed an applica- 
tion, giving the boundaries of the land applied for and its area, asserting 
that it was baldio, and supporting his allegations with the declarations of 
witnesses. This application was filed with the Provincial Administrator of 
Public Lands, who was during most of the period in question the Governor 
of the Province. The Administrator then drew up an edicto stating the sub- 
stance of the application, including the boundaries and area of the tract ap- 
plied for. This edicto was posted in his office for 30 days, and published in 
a newspaper three times during that period. At the end of the 30 days, any 
interested person was given 15 days in which to oppose the granting of the 
application. It is this procedure which Panama contends that the claimant 
should have followed in every case. 

It is by no means clear that, under a fair construction of the land laws 
prior to 1917, the opposition procedure was open to the claimant at all. The 
structure of the 1907 and 1913 acts seems to indicate that the legislative in- 
tent was that a land map of the entire Republic was to be made, and that 
Land Commissions were to fix the boundaries between public and private 
lands. Once this obviously sound procedure was followed, so that the Gov- 
ernment knew what lands it could adjudicate and what lands it could not, ap- 
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plications were to be entertained for adjudications of public lands. The 
opposition procedure was designed, not to accomplish the primary step of 
preventing private lands from being adjudicated, but to settle disputes where 
two individuals claimed the right to be adjudicated the same piece of public 
land. 

This inference as to the original purpose of opposition procedure, made 
from the general structure of the laws, finds specific confirmation in the case 
of Law 20 of 1913. Article 65 and 66 thereof indicate that oppositions can 
only be filed by persons claiming to have a preferred right to the adjudication. 
This is stated to be the case in the Report of the General Administrator of 
Lands, June 28, 1922, Memoria of Secretary of Hacienda and Treasury, 1922, 
p. 313. It is further confirmed by the issuance of Resolution No. 59 of De- 
cember 4, 1916, which found it necessary to state that Administrators should 
not adjudicate lands belonging to private persons, and required an ocular in- 
spection in case of dispute, a special proceeding not granted in case of oppo- 
sitions. 

From 1917 on, however, claimant clearly could have opposed, and she was 
once permitted to do so under the 1907 law. Indeed the principal strength 
of the contention of Panama lies in the fact that, on the four occasions when 
she did oppose, in 1910, in 1920, and twice in 1923, her oppositions were suc- 
cessful, either because the Administrator pigeonholed the petition, or because 
the petitioner, on examination of the De Sabla titles, voluntarily withdrew. 

The United States contends that the opposition procedure was no real pro- 
tection. This contention is based on three grounds, first, that the notice pro- 
vided by the law was in fact inadequate, second, that the period allowed for 
opposition was unreasonably short when the protection of private property 
was in question, and third, that to be required to oppose every petition is an 
unreasonable hardship, particularly in a case where applications were as 
multifarious as in this one. 

The assertion of inadequacy of notice is that, although the edictos were 
both posted and published, the boundaries of the land applied for, as de- 
scribed in the applications and consequently in the edictos, were customarily 
so vague that a landowner could not tell whether the land applied for was on 
his property or not. Indeed the Executive, in Resolution No. 59 of Decem- 
ber 4, 1916, recognized this to be the case. And even the recorded adjudica- 
tions are extremely vague as to boundaries and difficult to plot. They com- 
monly refer to the names of adjacent owners, or to being bounded by baldios, 
rather than giving recognizable landmarks. Panama meets this argument 
by saying that, if the boundaries of the registered adjudications are sufficiently 
clear to enable the claimant at the present time to know that they are located 
on Bernardino, then the boundaries given in the applications, and posted in 
the edictos, must likewise have been clear enough to constitute due notice 
to the claimant that it was her land that was being applied for. But the 
boundaries which are now registered did not appear in the applications and 
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edictos. The registered boundaries are the result of a survey by the land 
authorities, made subsequent to the publication of the edicto, and the fact 
that the tracts can be approximately located from their registered bound- 
aries in no way bears on the adequacy of the notice to the claimant con- 
tained in the edictos. Moreover, it is clearly possible for a stated boundary 
to be so vague that it does not constitute notice to an owner, upon a bare 
reading thereof, that the tract applied for is on her land, and yet to be ex- 
plicit enough so that a licensed surveyor, going over the whole property 
carefully with that purpose, can testify that the tract is located within the 
owner’s land. This argument of Panama would, if anything, throw doubt 
on the testimony of the surveyor that the tracts are on Bernardino, rather 
than on the assertion that the boundaries in the edictos were vague. An 
examination of the recorded boundaries of the adjudicated tracts sustains 
the claimant’s contention in this regard. 

In view of the fact that the result of an adjudication on private land might 
be the uncompensated loss of private property, the period allowed for oppo- 
sition by the laws, 15 days after a 30-day posting of the edicto, also seems 
unreasonably brief. 

There is great force in the contention of the claimant as to the hardship 
imposed on her by forcing her to resort to opposition on each application. 
The facts of the case show that one opposition, even when successful, accom- 
plished no more than to kill the particular application opposed, and did not 
even prevent subsequent grants to the identical persons who had previously 
been successfully opposed. Beside the many adjudications actually made, 
a number of other applications were filed which never went to completion. 
To protect herself by oppositions the claimant would have had to keep a 
constant watch over the publication of edictos and file an opposition to every 
application which might, by its terms, possibly envisage the adjudication of 
part of her lands. 

The Commission therefore finds that the machinery of opposition, as actu- 
ally administered, did not constitute an adequate remedy to the claimant 
for the protection of her property. The contrary contention of Panama is 
weakened by the fact that, throughout the period in question, high officials 
of the Government in charge of administering the land laws repeatedly 
commented publicly on the deficiencies in those laws as administered, with 
specific reference to the frequency with which private lands were treated as 
public, in the manner here complained of. 

The analogous issues as to temporary licenses may be briefly disposed of. 
As to the availability of other remedies than opposition, and the legal com- 
pulsion on the Alealdes to grant unopposed applications, the considerations 
discussed with reference to adjudications are applicable. The laws all 
contemplated the grant of such licenses only on national property, and there 
is nothing in them to show that the Alcaldes did not have discretion to deny 
applications for licenses to cultivate lands known to be private. That the 
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Alcalde of Arraijan did have such knowledge as to Bernardino is established 
by the evidence (see infra). 

As to the adequacy of the remedy of opposition to the licenses, the claim- 
ant’s case is even stronger than with respect to adjudications. No publica- 
tion of applications for licenses was required by law. As a result, the first 
knowledge that licenses had been granted came from actual discovery of the 
licensees on the land. The fact that oppositions were allowed until the land 
was sown does not relieve the hardship which this system imposed on private 
owners having large estates. Small tracts can be sown in a very short time. 
The cumbersomeness of a system which required the claimant to oppose 123 
applications for cultivator’s licenses, after discovering the licensees on her 
land prior to planting, and gave her no general remedy, is obvious. 

The Commission therefore finds that the authorities should have afforded 
the owners of Bernardino protection, by denying applications for grants and 
licenses thereon, and that Panama cannot avoid liability because of the 
claimant’s failure to oppose each application. 

We have stated above that the authorities had notice of the location of 
Bernardino and of the fact that it was the private property of the De Sablas. 
Let us consider the evidence on which this conclusion rests. In 1910, before 
the granting of any of the adjudications complained of, title papers and a 
map were filed with the Provincial Administrator in connection with a suc- 
cessful opposition to an application for an adjudication of Bernardino lands. 
In 1912, before the issuance of any of the licenses complained of, similar 
papers were filed, together with a memorial, with the Alcalde of Arraijan. 
Further notices were given over a period of years both to the Administrator 
and the Alcalde, and similar notice was forcibly given to higher authorities 
as well. From 1916 on, there was added the constructive notice arising from 
the inscription of the property in the public registry. Coupled with these 
facts, the size of Bernardino, located within the respective jurisdictions of 
the Administrator and of the Alcalde of Arraijan, and the length of time 
during which it had been owned by the De Sablas, render it most probable 
that those officials had actual personal knowledge of the facts relating to the 
property. Indeed the claimant’s son states that the status and extent of 
Bernardino were generally known to the officials whom he consulted. 

Without denying these facts, and without denying the claimant’s title, 
Panama does, however, contend, as a matter of law, that the boundaries and 
area were never brought to the attention of the authorities in the proper 
manner. This raises an important subsidiary issue, which rests on three 
arguments—first, that in the course of the chain of title from its earliest 
known beginning in 1822, successive owners, while only purporting to pass 
on the estate they had received, in fact altered the boundaries so as to in- 
crease the estate, and that such an alteration was of no legal effect unless 
accomplished by means of statutory delimitation proceedings to which the 
state was a party; second, that the land law of 1913 specified a means 
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whereby private owners could give the authorities notice of their boundaries, 
by presenting their titles and having their land demarcated from the public 
domain, that this law required the owners to take the initiative in these 
proceedings, and that the claimant never did so; third, that the claimant 
herself misled the authorities by a registration of the area of her property as 
300 hectares in 1916. ‘These contentions will be discussed seriatim. 

1. Alteration of boundaries. This contention is based on a detailed com- 
parison of the boundaries of Bernardino as stated in the successive deeds and 
registrations from 1822 to date. The first thing to be noted is that the only 
possible variation in the boundaries of Bernardino, since the earliest deed, is 
on the north. The tract is bounded on the west by the Bernardino River, 
and on the east by the Polonia until it flows into the Aguacate and then by 
the Aguacate until it flows into the Bernardino on the south. The tract is 
thus bounded on three sides by well-defined landmarks, and has been so 
bounded from the start. Panama contends, however, as to the northern 
boundary, that it was first unjustifiably extended to include the headwaters 
of the rivers, and then further unjustifiably extended so as to give the cordil- 
lera as the northern boundary. 

But the first deed merely says that the lands extend from the Bernardino 
to the Polonia, and gives no northern boundary. Taken by itself, this de- 
scription seems logically to include all the land between the two rivers taken 
in their entirety, and thus the later mention of the headwaters of these rivers 
was a clearer specification of the old boundaries, and not an extension. 

This description, still without specified northern boundary, was substan- 
tially repeated in deeds in 1843, 1853, and 1863. In 1869 for the first time a 
northern boundary is mentioned, as follows: “and on the North, the cordillera 
from the headwaters of the Bernardino and Cope Rivers to the headwaters of 
Polonia Brook, with all waters flowing South.” 

In the absence of any evidence that this statement of boundary was errone- 
ous, and in fact extended Bernardino beyond its previous location, the Com- 
mission cannot find that such a description of the property, made and regis- 
tered in 1869, and standing on the registry for the full prescriptive period 
prior to 1882, constituted a usurpation of public domain which, after over 40 
years, required delimitation proceedings in order to validate the stated 
boundaries. 

Such being the case, the Commission attaches no importance to the slight 
variations in the successive statements of the boundaries of Bernardino in 
the public registry established by Law 13 of 1913. The first registration, in 
1916, though mentioning the 1869 deed, gave as the northern boundary simply 
baldios. But on February 9, 1920, the Registrar, having examined a copy 
of the 1869 deed, put on the record a notation that the northern boundary 
was that quoted above from the 1869 deed. This was confirmed by the 
record of a formal ocular inspection and judicial decree in 1920 referred to 
at length below. 
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Thus Panama’s allegation that the boundaries were altered is not sus- 
tained by the facts, and the Commission holds that the registration of the 
boundaries expressed in the 1869 deed was proper. 

2. Demarcation under Law 20 of 1913. This contention has been previ- 
ously discussed. The 1913 public land law contemplated that the Land 
Commissions should make a land map, and conduct proceedings to demarcate 
private property from the public domain. The language of Art. 6, which 
says that owners shall present to the commission their primitive titles “within 
a reasonable period which it (the commission) may fix” is ambiguous, taken 
by itself, as to whether the initiative was to be taken by the commission or 
the owners. But Decree No. 23 of 1913, establishing the procedure to be 
followed by the commissions, makes it clear that the plan was for the owners 
to appear only when summoned by the commission—a procedure perpetuated 
in Law 63 of 1917. 

It cannot therefore be said that the law required the claimant to present 
her titles to the Land Commissions, and that her failure to do so excuses the 
adjudications of her property. The law imposed a duty on the commission, 
which it never fulfilled, both to make a land map, and to demarcate private 
from public lands, and it is the failure to perform this duty, over a long 
period, to which the claimant’s troubles are principally attributable. 

3. Alteration in registered area. When Bernardino was registered in 
T. J. de Sabla’s name in the public registry on September 21, 1916, the bound- 
aries were given, but the area was not. Two days later it was registered in 
the claimant’s name. This inscription largely referred back to that in T. J. 
de Sabla’s name, but gave the area as 300 hectares. There is nothing in the 
inscription to indicate the source of this figure, though Panama asserts that 
it must have come from the claimant’s own statement in the succession pro- 
ceedings to her husband’s estate. The claimant’s son asserts that the figure 
was a typographical error, and that he first discovered it when he procured 
a certificate of ownership in 1920, to be attached to a memorial addressed to 
the Governor. In 1920, after the discovery of the error, ocular inspection 
proceedings were conducted before the Third Circuit Court, the area was 
determined to be 3,180 hectares, and the decree of the court to that effect was 
recorded in the public registry. 

Panama contends first, that during the period of registration at 300 hec- 
tares, the authorities are to be excused for making adjudications and grants 
on Bernardino, because the registry only showed an area of 300 hectares, and 
the authorities could not know where these three hundred were located. The 
Commission considers this position untenable. The registry stated the 
boundaries of Bernardino, the property within those boundaries was duly 
registered in the claimant’s name, and no reason is perceived why the number 
of hectares registered as its area should in any way have induced the authori- 
ties to grant petitions for lands falling within the registered boundaries. If 
we assume that the authorities were guided by the registry, then they should 
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not have made grants within the registered boundaries. If they paid no 
attention to the registry, as seems more likely, then they were not deceived 
by the error in area. 

Panama’s next contention is that the ocular inspection, while stated to be 
a proceeding merely to rectify an erroneous area, actually was for the pur- 
pose of altering the boundaries of the tract. This argument has already been 
discussed in substance. The Commission finds that the ocular inspection 
was for the purpose stated and did not involve an alteration of the true 
boundaries of Bernardino, as registered. 

Such being the case, no defect in substance is perceived in the proceedings. 
A petition was presented to the judge, stating that the purpose of the pro- 
ceedings was to establish the area of Bernardino, and notice thereof was, as 
required by law, served on the Fiscal, representing the Government, and on 
the adjoining landowners, Arias and Icaza. Experts were appointed, one 
by the claimant and one by the court. They traveled over all the boundaries 
of the property, and then declared the area to be 3,180 hectares on the basis 
of their inspection and of the maps before them. 

Panama asserts that it was an error for the experts not to use an official 
map of Panama, instead of the “maps of the Canal engineers” which they 
stated they used. But the law does not state what maps shall be used, and 
the fact that the judge approved the survey containing this statement by the 
experts, and declared the area accordingly, seems conclusive as to its regu- 
larity, in the absence of any evidence to the contrary. There is no evidence 
to show either the impropriety of the proceedings, or that the area thus 
determined was erroneous. 

Panama has failed to establish that the claimant omitted any steps re- 
quired of her by law in order to establish the boundaries of Bernardino 
and bring them to the attention of the authorities. The record shows 
that the authorities had full and legally proper notice of the claimant’s 
rights. 

The Commission concludes that the adjudications and licenses granted by 
the authorities on Bernardino constituted wrongful acts for which the Gov- 
ernment of Panama is responsible internationally. It is axiomatic that acts 
of a government in depriving an alien of his property without compensation 
impose international responsibility. Panama has attempted to justify the 
result reached by asserting that the claimant failed to comply with the duties 
and take advantage of the remedies created by Panaman law. This justifica- 
tion the Commission, for the reasons stated, finds to be unsustained. In so 
finding, no imputation of bad faith or discrimination is made against the 
Government of Panama or its land authorities. As the public statements 
of its high officials show, it was endeavoring throughout this period to bring 
order out of a chaotic system of public land administration. In such a period 
of development and readjustment, it is perhaps inevitable that unfortunate 
situations like the present one should arise. It is no extreme measure to 
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hold, as this Commission does, that if the process of working out the system 
results in the loss of the private property of aliens, such loss should be com- 
pensated. 

By reason of Art. V of the convention, it is unnecessary to consider the 
question of what legal remedies were open to the claimant under the laws of 
Panama, after the wrongful grants had been made by the Government, to 
obtain redress for the past wrongs, either against the Government or against 
the grantees. 

It remains only to determine the question of the damages caused to the 
claimant by the adjudications and licenses. 

The question of damages is complicated by the fact that the claimant still 
retains a registered title to the whole of Bernardino, so far as the record of 
that property gives any indication. In spite of this fact, since conflicting 
registered titles to the adjudicated portions of the property exist in the names 
of the grantees of these portions, or, in many cases, in the names of their 
transferees, the Commission must consider that the Bernardino land which 
has been adjudicated is permanently lost to the claimant. As to this por- 
tion, the Commission holds that the proper measure of damages arising from 
adjudications is to determine the total number of hectares on Bernardino 
which have been adjudicated, and the value of Bernardino lands per hectare, 
from the evidence before the Commission, and to award to the claimant the 
full value of the number of hectares of her property which have been ad- 
judicated. 

Accurate determination of the number of hectares on Bernardino which 
have been adjudicated is difficult. The United States has presented evidence 
of 40 adjudications totaling 1,718 hectares, all of which it alleges to be on 
Bernardino. This allegation is supported by a statement by Francisco 
Moreira, a licensed surveyor of Panama, and by an affidavit by Orlando del 
Vasto. Both of these witnesses were familiar with the property and both 
assert actual knowledge of the locations of the adjudicated tracts. Neither 
one alleges, however, that all the adjudications in question are in their en- 
tirety on Bernardino. Panama in her pleadings entered a general denial of 
the United States’ allegations, but made no specific contentions as to which 
tracts it claimed to be off Bernardino. 

On this state of the record, the Commission, having examined the recorded 
boundaries of the adjudicated tracts; and entertaining doubts as to whether 
all of them were on Bernardino, called upon counsel for further explanation. 
On the basis of that explanation, and giving due weight to the statements of 
Moreira and del Vasto above mentioned, the Commission finds that 36 of the 
40 adjudications in question were on Bernardino, in whole or in part, and 
that the total area on Bernardino which has been adjudicated is 1,362 
hectares. 

We turn now from the adjudications to the matter of cultivator’s licenses. 
The evidence indicates that the bulk of the licenses were on the central and 
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southern part of the property, while most of the adjudications were in the 
northern part. Presumably, the transitory licenses were granted on unad- 
judicated land. There were granted in all 123 licenses which were certified 
to be on Bernardino. The aggregate area of these was 309 hectares. The 
licenses were all temporary, usually for two years, but there is evidence that 
the licensees often did not leave at the end of the term and did not observe 
the proper limitations as to area. There is also evidence that these numer- 
ous licenses encouraged trespassers to come on the property. There is evi- 
dence also that the licensees destroyed the timber and denuded the soil by 
improper cultivation. 

The claimant asserts a constructive total loss of the property because the 
breaking up of the continuity of the estate by adjudications, coupled with 
the damage done to forests and soil by the licensees, have rendered impracti- 
cable any development of the land. 

Much of the evidence as to the value of the land is unsatisfactory. Most 
of it relates to the value of the timber which was originally on Bernardino. 
One witness for the claimant valued the land at $250 per hectare, assuming 
Bernardino to be in its original condition. Another valued it, apparently as 
of 1922, at $100 per hectare for agricultural purposes. In 1912, Mr. de Sabla 
refused successive cash offers of $75,000 and $135,000 for the entire tract. 
It should be noted, however, that the offerer over-estimated the area of 
Bernardino, giving it as 10,000 acres whereas the correct area appears to 
have been 7,950 acres or 3,180 hectares. The offerer’s agent, William Mc- 
Coy, who subsequently became comptroller of the American Brakeshoe and 
Foundry Company, states that he examined and reéxamined the property, 
assisted by expert timber cruisers, and that he considered the property to 
be worth $100 per hectare. Some light is thrown on value by the fact that 
the Canal Zone authorities made a practice of leasing land in the Canal Zone 
at the rate of $5.00 per hectare per year. Carlos Icaza Arosemena, a wit- 
ness in behalf of Panama and a neighbor of Bernardino, placed the value of 
40,000 balboas on Bernardino, apparently in the condition in which it was 
in 1933. He did not know the extent of the property and disclaimed any 
knowledge of the value of the forests and even ability to distinguish between 
different kinds of trees. Ramén Arias F., another witness in behalf of 
Panama and a neighbor of Bernardino, testified that the lands in Bernardino 
“may be worth 15 balboas per hectare.” He was not acquainted with the 
lands in their entirety but with that portion of them which adjoined the na- 
tional highway. He did not know the area. 

The higher of the two actual offers made for Bernardino in 1912 was at 
the rate of $13.50 an acre for the acreage assumed in that offer, and although 
the would-be purchaser estimated the acreage at too high a figure, this should 
not affect the value which he ascribed to the property per acre. Taking 
everything into consideration, the Commission is of the opinion that this offer 
gives as close an approximation to the true value per acre of Bernardino in 
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its original state as can be reached. On this assumption, converting acres 
into hectares, we would get a value of $33.75 per hectare. 

The Commission concludes that the claimant is entitled to receive $33.75 
for each of the 1,362 hectares within Bernardino which have been adjudicated 
to others and that the balance of Bernardino, amounting to 1,818 hectares, 
has been deprived of half its value by cultivators’ licenses and the resulting 
deforestation and denudation of soil and also by the destruction of con- 
tinuity resulting from both the adjudications and the cultivators’ licenses. 
The result of the computation based on these assumptions fixes the loss of the 
claimant due to illegal adjudications and licenses at $76,646.25. 

The Commission decides that the Republic of Panama is obligated to pay 
to the United States of America on behalf of Marguerite de Joly de Sabla 
the sum of $76,646.25 without interest. 

Done at Washington, D. C., this 29th day of June, 1933. 


D. W. vAN HEECKEREN, 
Presiding Commissioner. 

Root, JR., 
Commissioner. 


[Dissenting opinion by the Commissioner of Panama omitted.] 
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Tratado de Direito Internacional Publico. By Hildebrando Accioly. Rio 
de Janeiro: Imprensa Nacional, 1933. Tomo I, pp. xxiv, 549. 


A clear exposition of the principles of public international law is the first 
volume of the Tratado de Direito Internacional Publico, by Hildebrando 
Accioly, sometime first secretary of Brazil’s permanent delegation to the 
League of Nations, and now counselor of embassy at Washington. Two ad- 
ditional volumes are in preparation. Brazil has played a creditable rdle in 
the development of international law, but her jurists have lagged in the pro- 
duction of outstanding treatises. The excellence of the present volume, 
judged by style and erudition, promises the author a place with his predeces- 
sors, Lafayette Rodrigues Pereira (Principios de direito internacional, 2 vols., 
1902-1903), and Clovis Bevilaqua (Direito publico internacional, 2 vols., 
1911). Dr. Accioly’s varied career in the diplomatic service and researches 
for previous works, such as Actos internacionaes vigentes do Brasil (1927), 
make him master of illustrative material that is valuable to students of the 
international relations of Hispanic-American nations. Although Brazilian 
practice is stressed, the work shows conversance with the most modern juristic 
conceptions elsewhere. Accioly does not share the belief of Alejandro Alvarez 
in continental categories. 

With the idealism of the representative of a minor power, Dr. Accioly re- 
afirms the doctrine of juridical equality so ably defended by Ruy Barbosa 
on behalf of Brazil and the small nations at the Second Hague Conference. 
He also favors the naturalistic conception of the basis of international law. 
Approximately twenty pages are devoted to the subject of intervention, es- 
pecially as practiced among American nations. No intervention is licit, 
despite the claims of exceptions, affirms Dr. Accioly. Brazil was for years 
the victim of British intervention on “humanitarian” grounds, namely, the 
suppression of the slave trade. Intervention assails the very nature of law, 
he holds, for it can be exercised only by nations that can use force. Inter- 
ference by the United States in Cuba’s domestic concerns cannot properly be 
termed intervention because this action is authorized by the Platt Amend- 
ment. The ticklish subject of the Monroe Doctrine the author handles with 
extreme temperateness. It is not international law, but a political policy 
that was once admittedly beneficial to the protected states, but now resented 
by them because of its disfigurement by later interpretation. 

Dr. Accioly follows the classic divisions of persons, property, pacific rela- 
tions, and international disputes. This initial volume, which covers persons, 

*The JouRNAL assumes no responsibility for the views expressed in book reviews or 
notes.—Ep. 
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devotes more than fifty-five pages to the League of Nations and the World 
Court, and several pages to the Pope and the Vatican City. A well chosen 
bibliography is included. The author believes with Le Fur that no intelligent 
man can afford to be unfamiliar with international law, and that its study will 
contribute toward the attainment of the juridical organization of peace, the 
one hope of salvation for a chaotic world. FREDERIC WILLIAM GANZERT 


The Idea of National Interest. By Charles A. Beard. New York: The 
Macmillan Co., 1934. pp. x, 583. Index. $3.75. 


So complicated and so provocative is the problem of the foreign policy of 
the United States that all students will welcome this new study of the subject 
undertaken by a writer whose work in other fields has always been marked 
by a freshness of approach and a candor of criticism that challenges our at- 
tention. Mr. Beard is too original a thinker merely to beat over the old 
ground; too constructive a critic to describe a situation without suggesting 
some of its hidden purposes and ulterior possibilities. What he has attempted 
here is to detach one of the prime objectives of American foreign policy and to 
study it more or less in isolation, so as to find its real meaning and the part 
it has played in the determination of governmental action. 

With the example before him of a study of “National Honor” conducted 
by Leo Perla some years earlier and finding that the term “national honor” 
was giving way in diplomatic documents to the term, “national interest,” 
Mr. Beard was led to undertake a matter-of-fact inquiry into the meaning 
and use of the formula. In the present volume he seeks to do no more than 
present the “relevant facts of the case.” The volume is, therefore, prima- 
rily analytical and descriptive. What do the records show has been the 
interpretation of the term “national interest” and under what circumstances 
has it been applied in the relations of the United States with other states? 
Having brought together these materials, the author proposes to construct 
out of them a “consistent and tenable theory of national interest,” which 
will form the subject of a second volume. 

In an opening chapter on the Pivots of Diplomacy, the author shows that 
“national interest” as a formula of diplomacy is a relatively modern con- 
ception, succeeding to the older conception of dynastic interest and the 
formula of national honor. He then points out how the Constitution of the 
United States embodies a conception of “national interest” as understood 
by those who helped to form the Constitution. As a practical objective 
of foreign policy, “national interest” has found its chief expression in ter- 
ritorial expansion and in commercial expansion, and it is to these two spheres 
of national interest that the body of the work is devoted. Three chapters 
analyzing and describing the various issues presented by territorial and 
commercial expansion are followed by a chapter containing ‘Illustrations 
of National Interest in Action,” in which certain aspects of the relations of 
the United States with Nicaragua and China are given in more detail. Then 
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follow two chapters setting forth “The American Stake Abroad,” both the 
“Capital Account,” including commercial and industrial properties, and the 
“Current Account,” including intangible items, such as markets for goods. 
Elaborate tables are presented showing the extent of direct investments in 
commercial and industrial properties and the “portfolio investments” of 
“interest capital” acquired through the purchase of foreign securities. Fur- 
ther tables show in detail the extent and character of American trade abroad. 
The chapter on the “Foreign Implications of Domestic Affairs” deals with 
the effect of tariff restrictions, with the “supreme interest of national de- 
fense,’” with the development of a merchant marine and with the control 
of immigration. The chapter on “Moral Obligation in National Interest” 
surveys a number of instances in which the idea of moral obligation entered 
the determination of foreign policy, as in the instances of the liberation of 
Cuba and the plans of President Wilson to make the World War a “war to 
end war.” Then follows a study of the “Interpretation, Advancement and 
Enforcement of National Interest,” in which the author describes the vari- 
ous methods and procedures by which American foreign policies have been 
put into effect, while a closing chapter deals with a criticism of the “His- 
toric System of National Interest” in the light of fact and policy. 

If a word of criticism may be ventured of a study where there is so much 
to praise, it would be that Mr. Beard has, doubtless unconsciously, allowed 
himself to interpret his topic too broadly. In his opening chapters he seems 
to be seeking to analyze the conception of “national interest” in the light of 
those who put it forward as an object of policy and to determine just what 
interests were actually included within the term. This approach, however, 
is not consistently pursued; and by reason of the subsequent introduction 
of material not directly in line with the leading topic, the volume tends to 
become a general study of the foreign policy of the United States. Interest- 
ing as is the material presented, it nevertheless fails to drive home the con- 
clusion suggested in the earlier chapters. In the final chapter, however, the 
author returns to his main topic, and his observations are both original and 
illuminating. C. G. FENwIckK 


La Guerre comme Instrument de Secours ou de Punition. By D. Beaufort. 

The Hague: Martinus Nijhoff, 1933. pp. xii, 185. Gld. 4. 

The paternity of Grotius is again at issue. Dr. Beaufort chooses what he 
justly calls the important topic of intervention for study; that word was un- 
known to the writers with whom he deals, and might be better recognized today 
in the word “sanction.” This book is written as a challenge to the thesis laid 
down by the late Professor C. Van Vollenhoven, in his studies of Grotius, 
which the author states as follows: Grotius would allow any state to use 
war as a sanction against an offender, and thus his system was founded upon 
altruism; but writers previous to him permitted only the injured state to use 
war against the injuring state, and thus their systems were founded upon na- 
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tional selfishness. With this argument Dr. Beaufort disagrees. He starts 
with the beginning of the Christian era and traces all expressions which can be 
connected with the argument in writers up to Grotius. The list of writers 
includes many not usually seen in such a list, and omits some ordinarily found 
therein. 

In two final chapters, one dealing with Professor Van Vollenhoven, the other 
more general, the author states his conclusions. The “théoréme de Grotius” 
laid down by Van Vollenhoven asserts that criminal jurisdiction has as its only 
necessary condition that the author of the crime shall have in advance been 
submitted to that jurisdiction; in fact, by its criminal conduct, a state places 
itself under the judgment not merely of the injured state but of every man and 
every community. This is correct, says Dr. Beaufort, but it is not to be 
found directly in the texts; it can only be implied from Grotius’ general po- 
sition that criminal jurisdiction belongs naturally to all men, and can only 
be exercised by them in the absence of well ordered judicial relations. Grotius 
did teach an altruistic doctrine, but he was not the first to teach it; the theory 
of war used as a penalty can only with difficulty be gleaned from his writings; 
certainly he was not the first to teach the “just war.” Earlier writers taught 
an altruism based upon the collective solidarity of mankind, from which a 
right of intervention follows. Grotius drew heavily from them; his views are 
the same as theirs. CLYDE EAGLETON 


Les Consuls en Temps de Guerres et de Troubles. By Pierre Bouffanais. 

Paris: F. Loviton, 1933. pp. iv, 252. 

No less an authority than the Baron Alphonse de Heyking has declared 
that “it is only in times of peace that international relations permit consular 
relations.”” This very scholarly study of Dr. Bouffanais on the position of 
consuls during war would seem to prove the contrary. In fact, the author 
points out that the various texts on consular law and procedure pay little 
or no attention to this important field of consular practice. The present 
study fills the gap in a very adequate manner. 

The author first devotes his attention to questions arising in times of 
wars with foreign Powers, beginning with the consular relations between 
enemy Powers, and then carrying on through the more complicated prob- 
lems arising in the consular relations between neutral and belligerent states. 
The same procedure is followed in the second part of the work, covering 
periods of civil war. 

The World War has served as the principal laboratory for the findings 
offered, and the author has utilized very effectively biographies and auto- 
biographies of consular officials, as well as the official documents of the 
Powers in collecting material to support his thesis. 

He gives some interesting examples of the continuance of consular rela- 
tions after the severance of diplomatic relations, but proves conclusively 
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that contrary to former practice consular relations between belligerents after 
a declaration have become practically impossible today. The section de- 
voted to the return of enemy consuls after a declaration of war indicates 
that nations have not always lived up to their obligations. In fact, the 
treatment accorded some consuls after war has been declared has been cruel 
in the extreme. 

Here as elsewhere numerous concrete examples are given, drawn from 
exceedingly varied sources. In fact, the volume perhaps owes its greatest 
value to the many and often very recent examples illustrating the prin- 
ciple of law involved. 

By way of conclusion, Dr. Bouffanais finds that stability of consular serv- 
ices in times of stress is particularly important, and for that reason the 
career service limited to nationals is far superior to the honorary service to 
which foreigners are often eligible. He finds that consular relations be- 
tween belligerents and neutrals are still governed by neutral rights and 
duties recognized at the time of the conflict. GRAHAM STUART 


The Interpretation of Treaties by Judicial Tribunals. By Yi-Ting Chang. 
New York: Columbia University Press, 1933. pp. 196. Index. $2.75. 


This monograph sets out to study scientifically the subject of treaty inter- 
pretation by analyzing the relevant judicial decisions. Most of the decisions 
of the Permanent Court of International Justice are examined, together with 
a number of other international cases, and some judgments of the Supreme 
Court. But the field is a vast one and it cannot, of course, be completely 
covered within the compass of a book of this size. 

The author divides his subject under six heads: “Respect for clear mean- 
ing,” “Construction when the text appears doubtful,” “Construction inter- 
fering with the manifest purposes of the contracting parties,” “Admissibility 
of preparatory work,” “Versions in different languages,” “Rule of liberal 
construction.” Under each of these heads are grouped a number of decisions 
from which the material passages are cited, together with short comments 
giving the author’s view of the result. With these it is not always possible to 
agree as, for example, when he relegates the principle adopted by the Perma- 
nent Court of International Justice that there is no occasion to refer to pre- 
paratory work for the interpretation of a “sufficiently clear’ text to little more 
than an obiter dictum. 

The author’s main contention is that the classical canons of construction 
are of little value or importance in connection with treaty interpretation, and 
that the whole problem reduces itself to a question of evidence as to the 
intention of the parties. He stresses the liberality with which international 
tribunals have been wont to resort to sources extraneous to the instrument 
itself in their search for its true meaning without, however, distinguishing 
clearly between the different value which is to be attributed to different 
sources of thiskind. The history and purpose of a treaty are one thing, drafts 


ts 
be 
nd 
er 
ly 
en 
es 
d 
be 
O- 
ly 
8 
y 
8; 
a 
re 
d 
iT 
if 
le 
n 
g 
e 


620 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


and statements made in the course of negotiations are another, and Anglo- 
Saxon lawyers will hardly see eye to eye with Dr. Chang in his estimate of 
the weight which is to be given to the latter category of evidence. He justly 
points out that there are practically no instances in the precedents of real con- 
flict between text and preparatory work, but he does not appear to shrink 
from the conclusion that extraneous evidence of intention might override even 
a clear text. 

The book contains much valuable information upon a highly important 
and difficult subject. ALEXANDER P. Facuiri 


Germany Under the Treaty. By William H. Dawson. New York: Long- 
mans, Green & Co., 1933. pp. 421. Index. $3.00. 


In this scholarly study of the effects of the Treaty of Versailles upon Ger- 
many, Dr. Dawson has made a real contribution to the literature on condi- 
tions in post-war Europe. After two illuminating and critical chapters on 
what actually happened at Versailles, Dr. Dawson examines in a thoroughly 
judicious manner the situation in Germany which has resulted from a pact 
that has been carelessly referred to as a treaty of peace. It has become 
increasingly apparent that the rdle of President Wilson at Versailles was a 
curiously pathetic one. His knowledge of European questions was so dis- 
tinctly limited that it was imperative for him to turn to his so-called “ex- 
perts” for advice. In some cases this advice was based upon insufficient 
information or even upon prejudice; in other cases it ran so strongly counter 
to truth and common sense that a dispassionate observer of today inevitably 
wonders whether the President would not have been wise in entirely dis- 
carding the promptings of that “brain trust” of 1918-19. 

It should be remembered, of course, that the American experts at Paris 
bear only a limited liability for the mistakes of President Wilson. With 
reference to the conditions to be imposed upon Germany, the President was 
at times only too willing to surrender principles to which he had apparently 
given merely lip service. His quick, warm sympathy with humanity in dis- 
tress found no forceful expression in protest against the blockade of Ger- 
many during the sessions of the Peace Conference; a blockade that caused 
starvation to stalk “gaunt and livid through the streets of thousands of 
German towns.” 

One of the political principles to which President Wilson pronounced his 
steadfast allegiance was that of the “self-determination of different peoples 
or nations.” In some instances this right to control their own destiny was 
to be exercised through plebiscites which were to be impartially conducted. 
The manner in which this principle was compromised at Paris, and its subse- 
quent betrayal by commissions appointed under the League of Nations is 
clearly indicated by Dr. Dawson. In five informing and convincing chap- 
ters on the Polish Corridor, on conditions in Danzig, on the situation in 
Upper Silesia, and on minority treatment in Poland, the author bas pointed 
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out the flagrant injustice that has been meted out to Germany under the 
terms of the Treaty of Versailles. 

In the latter part of his volume Dr. Dawson deals with the questions aris- 
ing out of the cession of the Hultschin region to Czechoslovakia, the seizure 
of Memel territory by Lithuania, the problem of the Saar, Eupen and Mal- 
medy, and finally the partition of the German colonies. His treatment of 
these complicated problems is marked by the same sane and unbiassed 
spirit which prevailed during his discussion of the difficulties involved in the 
Polish cessions. Indeed, Dr. Dawson has written a book that should be 
read by every student of international affairs who seeks to discover the 
background of the Hitler movement in Germany. Cuar.es C. TANSILL 


Trattato di Diritto Internazionale. Vol. I: Introduzione. Parte Generale. 
Edited by P. Fedozzi. Padua: Cedam, 1933. pp. xii, 550. Lz. 65. 


This is the second revised and enlarged edition of the work indicated, and 
the first of a series of works published in Italy and designed to cover the 
whole field of international law from the Italian point of view. The author 
is professor at the University of Genoa. 

The book opens with a discussion of the international community and the 
systematic idea of international law, including international politics, morals, 
courtesy, relations between international and internal law, and the divi- 
sions of international law, and follows with a discussion of objective inter- 
national law and its sources. The second title discusses the subjects of 
the law and international duties, and the third title, the constituent ele- 
ments of the state in international law, including its powers (not omit- 
ting the Monroe Doctrine), population and territory, including freedom 
of the sea and its limitations. The fourth title relates to the ordinary 
consideration of the organs of international relations, including the head 
of the state and of foreign affairs, ministers, consuls and agents, with 
military commandants. The fifth title concerns the origin, modification 
and extinction of international juridical relations, including negotiations, 
treaties and their execution, and illicit international acts and responsibility 
therefor. 

The book will offer many points of interest to the American student, too 
numerous to be indicated. We confine ourselves to the distinction drawn 
between justice and equity. The former is derived from the study of reso- 
lutions of international conferences, votes of scientific assemblies of recog- 
nized competence, and the general opinion of contemporary publicists. 
Equity in a given case, it is found, has regard, humane and indulgent, to the 
subjective application of fundamental moral ideas. The subject is diffi- 
cult, but one may doubt if the opinions of men, uncrystallized in final form 
or relatively so, offer the criteria of justice as ordinarily defined by us. 
Rather we may believe that these opinions must be brought into some au- 
thoritative shape. Jackson H. 
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Die Allgemeinen Entscheidungsgrundlagen des Stdndigen Internationalen 
Gerichtshofes. By Elfried Hiarle. Berlin: Franz Vahlen, 1933. pp. xii, 
329. Index. Rm. 18. 

The problem of the first half of this book is the reconciliation of Article 38, 
paragraph 3, of the Statute of the Permanent Court of International Justice, 
with the theory of the consent of states. The author is an extreme positivist, 
subscribes to the “gap” theory, and regards the submission of all disputes to 
arbitration as the best assurance of world peace. The position is taken that 
“general principles of law” in paragraph 3 are a subsidiary form of customary 
international law to which the court must have recourse in the absence of an 
express agreement between the parties or a general rule of customary interna- 
tional law decisive of the point involved. These general principles of law are 
not immediately applicable, but require adaptation to the conditions of inter- 
national life. The description of the content of these general principles is not 
altogether satisfactory. The examples offered by the author of such princi- 
ples betray an uncritical tendency to assimilate contract to treaty and delict 
to international torts. 

The second part of the book, which deals with paragraph 4 of Article 38, 
is weaker than the first. The instruction to the court to apply judicial deci- 
sions and the teachings of publicists as subsidiary means for the determination 
of rules of law is interpreted by the author as empowering the court, in the 
absence of positive rules of law, to decide disputes in accordance with the 
basis which it would adopt if it were a legislator. To assure some measure of 
objectivity, the court is to be guided in its adoption of a basis for decision by 
the teachings of writers and by judicial decisions. The power to decide in 
this manner is made to depend upon the consent of the parties thereto,—al- 
though not a word appears in the pertinent sentence concerning such consent. 
The last paragraph of Article 38 is construed as empowering the court to dis- 
regard the law if the parties empower it to do so. Such novel interpretations 
require justification, but despite an extended examination of the genesis of 
Article 38, the conclusions seem faulty. The ex aequo et bono provision was 
inserted by the subcommittee of the Third Committee of the Assembly in 
place of Fromageot’s suggested addition after the word “law” in paragraph 3 
of the phrase “and justice.” It thus appears that to this provision must be 
assigned the function which the author attributes to the first part of para- 
graph 4. The author’s difficulty in proving that the first part of paragraph 4 
empowers the court to make a “free” decision also appears from the fact that 
nothing is said therein concerning the parties’ agreement to such a decision, 
although this is an admitted requirement. The author’s boldness is at times 
unfortunate as when, in the face of the Permanent Court’s express denial in 
the Free Zones Case that it could legislate for the parties without being ex- 
plicitly instructed to do so, he holds that the agreement of the parties that 
the court shall decide ex aequo et bono is a sufficient authorization. The fun- 
damental oversight of the work is the neglect of all correlation between the 
court’s jurisdiction and the bases of its decisions. SANFORD SCHWARZ 
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Force in Peace. Force Short of War in International Relations. By Al- 
bert E. Hindmarsh. Cambridge: Harvard University Press, 1933. pp. 
xii, 249. Index. $2.50. 

The author is the best reviewer of his own work because his familiarity 
with the text enables him to inform readers of what he has sought to accom- 
plish, and how well, in his own opinion, he has achieved his design. More- 
over, he will not quarrel with his own conclusions or encourage others to do 
so. This reviewer, although having had no part in the preparation of Dean 
Hindmarsh’s book, would, nevertheless, attempt to indicate what the au- 
thor has sought to do, and so encourage rather than deter the perusal of 
some highly interesting pages. 

After adverting at some length to so-called non-coercive methods of ad- 
justing international differences, in which the author deals rather critically 
with arbitration as a judicial process (pp. 32-34), he embarks upon a dis- 
cussion of private and state use of force in time of peace. These he pro- 
ceeds to discuss under the headings of “Private reprisals,” “State self-help 
in practice,” and “International law and state self-help.” The term “re- 
prisals” was used generally, he declares, “from the thirteenth century on to 
describe the practice of individual self-help according to prevailing regu- 
lations” (p. 44)... He defines “public reprisals” as “coercive measures 
taken by one state against another, without belligerent intent, in order to 
secure redress for, or to prevent recurrence of, acts or omissions which under 
international law constitute international delinquency” (p. 58). Some 
readers may perhaps be inclined to question the sufficiency of this definition 
by reason of its phraseology and scope. Dr. Hindmarsh shows that in the 
light of existing practices, international law fails to forbid an aggrieved 
state to have recourse to “warlike acts” in time of peace, and that the exer- 
cise of that privilege does not necessarily mark the existence of war in a 
technical sense. He calls attention to the “practical and legal objections 
to the wanton use of force short of war, even though the ostensible purpose 
is to enforce alleged international obligations” (p. 106). It is the latitude 
yielded to the individual state and the constant abuses thereof to which the 
author unceasingly and wisely directs attention. 

Discussing in detail the matter of coercion in relation to the League of 
Nations, the author adverts to the freedom still enjoyed by the members 
thereof. He declares that “the history of the past decade indicates that 
the Covenant fails effectively to provide legal restraint on the use of force 
short of war even where legal issues clearly suitable for adjudication are 
involved” (p. 127). “Self-help,” he adds, “can not be eliminated as a legal 
right unless the international community provides an adequate substitute” 
(p.140). He declares that “the defection of the United States, the ambigui- 
ties of the Covenant and national selfishness have so far rendered innocuous 


‘Compare Grover Clark, “The English Practice with Regard to Reprisals by Private 
Persons,” this JOURNAL, Vol. 27 (1933), p. 694. 
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the international sanctions originally devised for the League of Nations” 
(p. 144). 

Deploring the abuse of what is permitted, and the inefficacy of the post- 
war peace system, in so far as it has expressed itself in multipartite arrange- 
ments, whereby, for example, a member of the League may defeat the scheme 
of sanctions set forth in the Covenant (pp. 158-172), Dean Hindmarsh 
declares that the “immediate problem is not so much a choice between 
moral and coercive sanctions of law; it is a question of offering a practicable 
substitute for the existing system of self-help” (p. 176). His work is in 
one sense a plea for such a substitute, seemingly to be effected through a 
transfer of power by common agreement to the world community acting in 
the interest of all of its members. 

The merit of the book lies in its portrayal of what is today permitted in 
seasons of so-called peace. The pages devoted thereto are a useful con- 
tribution. Touching the inferences to be derived therefrom, opinions may 
differ. Mr. Stanley Baldwin has recently declared in the House of Con- 
mons: “There is no such thing as a sanction which will work which does not 
mean war; or, in other words, if we adopt sanctions we must be ready for 
war, and if we adopt them without being ready for war, we are not honest 
trustees of the nation.” ? Almost simultaneously, Mr. Norman H. Davis 
announced at Geneva that the United States will “not make any commit- 
ment whatever to use its armed forces for the settlement of any dispute 
anywhere.” * In the light of such utterances, it would be interesting to 
learn whether Dean Hindmarsh would have the world community apply 
what he refers to as “coercive sanctions” in behalf of its several members, 
and that without their individual participation therein. This reviewer would 
add nothing that might seem to detract from the merits of a work which must 
long serve a useful purpose. It mirrors a lamentable situation in interna- 
tional practice, and therefore should be read. CHARLES CHENEY HyDE 


Lectures on International Law. By Sir Thomas Erskine Holland. Edited 
by Thomas Alfred Walker and Wyndham Legh Walker. London: Sweet 
& Maxwell, Ltd. 1933. pp. xlii, 576. Index. 30s. 

However venturesome it may be to edit and publish a manuscript that the 
author himself did not revise for the press, there can be no doubt that in the 
present instance the result has been worth the labor and the risk. Sir Thomas 
Erskine Holland died May 24, 1926, in the ninety-first year of his age. 
From 1874 to 1910 he had been Chichele Professor of International Law and 
Diplomacy in the University of Oxford. This volume of thirty-one lectures 
represents his classroom work. Simultaneously he performed for interna- 
tional law other services which he deemed at least equally important. On 
June 17, 1910, he said in his Valedictory Retrospect: “No one, I suppose, 
would hold that the duties of an Oxford Professor are bound by the precincts 


2New York Times, May 19, 1934. 37d., May 30, 1934. 
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of the University. Least of all should the exertions of a Professor of Inter- 
national Law be so confined.” Thus it happened that he did a vast amount 
of what may be termed non-professorial writing, including, for the British 
Admiralty, a Manual of Naval Prize Law (1888), for the British War Office, 
a Manual of the Law and Customs of War on Land (1904), for the London 
Times, from 1881, a series of articles ultimately published in book form as 
Letters upon War and Neutrality (1909), and for learned societies numerous 
addresses and reports. In the nature of things the non-professorial writings 
had to be published. Not so the professorial lectures; and in that Valedic- 
tory Retrospect he said: “I have not yet inflicted on the world a new text- 
book upon international law.” 

When Holland retired, he was closing the seventy-fifth year of his age, 
having been born July 17, 1835. He retained his mental faculties until 
death. He continued his contributions to the London Times, the result be- 
ing a second edition of Letters upon War and Neutrality (1914), a supple- 
ment (1916), and a third edition (1921), the last containing contributions 
for forty years. He produced a twelfth (1916) and a thirteenth (1924) edi- 
tion of his Elements of Jurisprudence. Also, just as in 1877 he had edited 
Gentili’s De Jure Belli, he edited in 1911 Zouche’s Juris et Judicit Fecialis, 
Sive, Juris Inter Gentes Explicatio, and in 1917 Legnano’s De Bello. He did 
other literary work also, but apparently made little or no attempt to write a 
text book on international law or to prepare his lectures for the press. 

Holland’s relatives, knowing that he had wished to prepare a comprehen- 
sive treatise, placed the manuscript of his lectures in the hands of his old 
friend, Dr. Thomas A. Walker, author of the History of the Law of Nations; 
and Dr. Walker and his son have prepared the present volume with great 
skill. They have omitted matter now obsolete. They briefly but adequately 
have brought the topics down to date, being careful to inclose in brackets the 
additions made. The result is a volume of great usefulness for collateral 
reading or for reference upon the topics which Holland selected for extended 
treatment. He dealt, for example, at somewhat greater length than is com- 
mon with the nature and sources of international law, as would naturally be 
expected from the author of the Elements of Jurisprudence; and on war and 
neutrality he gave full treatment, as would naturally be expected from the 
author of the manuals for the British Government and of the contributions 
to the London Times—a treatment not too full, but so comprehensive and 
minute that a complete treatise covering thus the whole of international law 
would require two or three volumes. Again, if one wishes allusion to perti- 
nent historical events, or to views held by authors, whether the events and 
the authors be old or recent, let him consult Holland—an example being what 
he says on just cause of war. Finally, if one wishes to know what views 
on international law, whether gained in the universities or elsewhere, sur- 
rounded the British statesmen and the British public at the time of the World 
War, he certainly must recognize that Holland was an important part of the 
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picture. In short, what the editors have done was worth doing and has been 
done well. EuGENE WAMBAUGH 


Treaties Defeated by the Senate. By W. Stull Holt. Baltimore: Johns 

Hopkins Press, 1933. pp. viii, 328. Index. $3.00. 

This is an admirable study of what is perhaps the central problem in the 
conduct of the international relations of the United States. Though it covers 
a field in which numerous volumes have been published in recent years, it 
stands with Fleming’s Treaty Veto of the American Senate, apart. It is in 
striking contrast to Dangerfield’s In Defense of the Senate: A Study in 
Treaty-Making, in which a doubtful statistical method was followed. 

In thoroughly scholarly and dispassionate vein, Mr. Holt reviews the out- 
standing contests between the President and the Senate relating to treaties, 
in such a way as to leave the gravest doubt in the reader’s mind as to the 
system which makes these contests possible and so often paralyzing to our 
government. This system is usually defended as making for democratic con- 
trol. With respect to the constitutional provisions, Mr. Holt finds it clear 
that “the framers of the Constitution did not intend or think that the Senate 
was to be an instrument for the democratic control of foreign relations.” As 
the system works in practice, instead of making for democratic control, it fre- 
quently means minority control. The methods employed by minorities are 
brought out in a masterful chapter on “The Versailles Treaty,” the best yet 
written on that subject. The author concludes that “it can be asserted with 
as much certainty as is possible in human affairs that a sincere belief based 
on the merits of the issue was not the dominant cause of the Senate’s action. 
It was the reservations that killed the treaty. And in adopting them the 
Senate divided on party lines.” 

Interesting light is thrown by Mr. Holt’s researches on the “injunction of 
secrecy,” 1 which show that the “injunction” has been frequently violated. 
In 1884 the text of a treaty with Spain, not available in the United States be- 
cause of the “injunction,” was cabled from Madrid to a New York newspaper 
which boasted of its feat (p. 139). Indeed, the so-called “injunction” has 
become a farce, and all pretense with reference to it ought to be abandoned. 

No one who would wish to hold a firm grip on the international issues 
before the American people can afford to be without this book. 

Man O. Hupson 


Treaties and other International Acts of the United States of America. 
Edited by Hunter Miller. Vol. 3, Documents 41-79: 1819-1835. Wash- 
ington: Government Printing Office, 1933. pp. xxiv, 833. Price $5.00. 
This is a majestic volume. The writer has already paid tribute to the 

inauguration of this series.2 As the series progresses, it seems unbelievable 


1 See article by the reviewer in this JouRNAL, Vol. 23 (1929), p. 329. 
2 See this JouRNAL, Vol. 26 (1932), p. 439. 
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that the work was not done before. It is a mystery how we have been able 
to do without these volumes in the past, and it is not creditable either to 
American scholarship or to our governmental administration that we have 
been content to wait so long for reliable information concerning the treaties 
of the United States. 

The editor has followed in the main the plan adopted in Volume 2. Of the 
39 numbered treaties, nine were not included in Malloy’s collection. Each 
“document” (instrument might be a better word) is given in full in all lan- 
guages, with elaborate, painstaking notes concerning the relevant papers in 
the archives, and concerning the negotiation of the treaty as well as the steps 
taken to bring it into force. In many instances, this has involved delicate 
appreciation; for the irregularities here reported, many of them for the first 
time, will surprise even the knowing reader. The history of the 1830 treaty 
with Turkey is, at last, brought into the light, and it discloses a comedy of 
errors which might serve as the basis of a comic opera; the editor’s appraisal 
of the Hodgson translations is an admirable bit of historical analysis, and 
the new translation of the Turkish version is most welcome. The analy- 
sis of the character of the Hawaiian arrangement of 1826 shows a shadowy 
line which may exist between national action and international agreement. 
In some cases, notably that of the British convention of 1827 (to which 67 
pages are devoted), the editor has traced the history of action taken under 
the treaty. One may seem greedy to wish for more in such a volume, but it 
would have been very useful if the subsequent history of other treaties could 
have been traced as fully; for instance, the treaty with Muscat of 1833 must 
have an interesting epilogue, but the writer would not know where to turn 
to unearth it. 

The reviewer’s sense of personal gratitude should not seem mitigated if he 
offers a few suggestions for future volumes. He finds difficulty in reading the 
editor’s excellent notes; a greater variety of type and clearer headings might 
make for more clarity in the arrangement, and a less sparing use of footnotes 
might serve to set off historical settings. A question may also be raised 
whether it is proper to speak of the “English text” of a treaty which is con- 
cluded in two languages, English and one other; in such a case, the one tezt of 
the treaty would seem to be embodied in the two languages, each of which 
presents only a version of the text. The employment of the term version, 
following the usage of the Permanent Court of International Justice, might 
make for clearer thinking about problems of treaty law. 

Probably few of the users of these volumes will appreciate the prodigious | 
amount of labor which they entail. The result amply justifies the expendi- 
ture of energy, however, and from a financial point of view it seems doubtful 
whether the Government of the United States has ever made a better invest- 
ment. When the series is completed we shall have not merely the reliable 
texts of United States treaties, but also a basis for the development of a more 
useful law of treaties for the future. Mantey O. Hupson 
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The Unanimity Rule and the League of Nations. By Cromwell A. Riches. 

Baltimore: Johns Hopkins Press, 1933. pp. xii, 224. $2.25. 

This is a very competent study of a timely topic, the best study of the topic 
in English which has appeared to date. The history of paragraph 1 of Article 
5 of the Covenant convinced the author that this provision for unanimity 
“went into the Covenant to satisfy American opinion, or more accurately, in 
an attempt to reconcile a sufficient number of the League’s opponents in the 
Senate to allow consent to ratification” (p. 34); yet he concludes that “the 
Covenant would have been just as widely ratified without Article 5, para- 
graph 1, as with it” (p.35). Four of the eight chapters are devoted to a care- 
ful survey of “modifications of unanimity achieved through practice”; two 
concluding chapters state the effect of the unanimity rule on the Assembly and 
the Council. As to the Assembly, the author concludes that “normally, when 
differences of opinion arise, small minorities give way to majorities,” and that 
“small minorities ordinarily make no attempt to block the course of the ma- 
jority except in special circumstances in which strong political motives are at 
work” (p. 186). Action by the Council has been more frequently obstructed, 
he finds, and “upon two occasions the League machinery has been brought vir- 
tually to a standstill through the use of the veto or threat of the veto in the 
Council” (p. 204). Yet the author thinks it improbable that the rule of 
unanimity will be abandoned. 

Mr. Riches seems to be convinced that a decision will be reached or a prac- 
tice established that the Council may by majority vote request the Permanent 
Court to give an advisory opinion. Agreeing upon the desirability of this re- 
sult, one may find his reasons for the conviction unimpelling, however. It 
is difficult to share his prediction with such confidence; the actual nature of 
the precedents to be established may produce a contrary rule. 

Advocates of abandoning the unanimity requirement in the Covenant will 
take little comfort from this volume. “Experience has conclusively demon- 
strated that the smaller powers make no attempt to take decisions over the 
heads of a minority made up of great powers” (p. 216), even where unanimity 
is not required. Man tey QO. Hupson 


Intimate Diary of the Peace Conference and After, 1918-1923. By Lord 
Riddell. New York: Reynal & Hitchcock, 1934. pp. xii, 435. Index. 
$3.75. 

This volume is a sequel to the author’s War Diary. It covers the period 
from the end of the armed conflict to shortly after the defeat of Lloyd George 
in the elections of November, 1922. The gradual cessation of diary entries 
after that time does not seem to be merely fortuitous. The entries through- 
out revolve much more intimately about the personality and opinions of the 
British Prime Minister at the Peace Conference than they do about the 
Peace Conference itself. In this respect, the title is somewhat misleading 
as the book serves mainly to supply footnotes to the activities and incentives 
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of the British Prime Minister and his advisers. Some of the most important 
events of the Peace Conference are glossed over and some of its notable ses- 
sions, such as the one of February 14, 1919, at which the first complete draft 
of the Covenant was presented, are not even mentioned. 

The book is, however, of great interest to those who desire to pierce the 
veil of oratory and of documents to the true motives underlying the actions 
of those who occupied the important roles in this drama of the times. Some 
of the issues are still with us and may well be studied at their origins. Thus, 
upon the subject of the war debts to the United States, Lord Riddell re- 
marked to Lloyd George as early as February, 1919, that “a scheme had 
been propounded whereby the Americans would forego the debts due to them 
from the Allies. The Americans are being allowed a voice in the Peace 
Conference far beyond what their sacrifices justify. They might well pay 
their footing, and bear a larger portion of the cost of the war.” The Prime 
Minister thought it was a good idea (p. 23). Altogether there seems to have 
been much mistrust of the American proposals. Later in the year the Prime 
Minister remarked: “The League is to apply to every nation but America. 
The League is not to interfere with American affairs, but America is to have 
a voice in the affairs of Europe. A strange position” (p. 118). Two years 
later, when the League was working smoothly, Lloyd George claimed it as 
“really a British production although fathered by President Wilson.” “He 
(Wilson) intimated,” said Lloyd George, “that he did not want any assist- 
ance but, after reading Smuts’s memorandum, swallowed it whole. . .” 
(p. 279). 

One of the rocks of foreign policy on which the government of Lloyd George 
foundered, was its attitude in respect to Greece and Turkey. Against the 
warnings of Foch and Henry Wilson (pp. 204, 386), the Greeks were given a 
free hand. Riddell and Lloyd George blamed Venizelos for the final fiasco 
(p. 386), but Curzon held Lloyd George to be equally responsible (p. 412). 
Here, as elsewhere, there is no attempt to arrive at a really objective view- 
point. Lord Riddell has written a fascinating memoir of British foreign pol- 
icy from the British point of view. As the elected chief British journalist at 
the Peace Conference, he could not be expected to do less. He has not at- 
tempted to do more. K. 


Cosmopolitan Conversation. The Language Problems of International Con- 
ferences. By Herbert Newhard Shenton. New York: Columbia Uni- 
versity Press, 1933. pp. xviii, 803. Index. $7.50. 

The International Auxiliary Language Association in the United States, 
Inc., made this book possible. The statistical foundation of it, as the soci- 
ologist author shows in nearly 400 pages of tables, is that 607 organizations 
have held 2,018 international meetings in the years 1921-31. Of 1,415 held 
in 47 countries and 225 cities in 1923-29 he secured details. The language 
practices of 1,088 were discovered; French was found to rank first, with Eng- 
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lish and German following, both as to “official” use and for translation or per- 
mitted use. In 831 conferences, 15,255 nationality groups participated. 
From these data, thoroughly analyzed in 69 special tables and set forth in full 
detail in lengthy master tables, the text of the book is largely derived. The 
general and established language practices of international gatherings, the 
changes and experiments respecting them, have been carefully collected and 
recorded. While auxiliary languages have been very slightly employed, this 
is attributed to the failure of their advocates to put forward a single synthetic 
system of speech. A final chapter holds that the adoption of one synthetic 
language would be a greater aid to multilingual meetings than the adoption of 
one ethnic language, and more possible. A commission, a research committee 
and an institute are proposed to be established to take what the author be- 
lieves to be the highly desirable decisions on that artificial language. 

The reasoning is entirely logical. It may not be generally convincing. 
The student of international law is at once struck by the magnitude of the 
data concerning international organizations and their meetings which Profes- 
sor Shenton has got together; easily the most complete compilation in that 
elusive field. But one also notices that official and conventional international 
bodies and conferences are tabulated along with those that are purely private; 
and these latter occupy nine-tenths of his attention. The introduction of a 
synthetic language for the conduct of official international business is not 
definitely discussed in the book, which scarcely suggests that it is a problem 
by itself. International relations are so closely tied to the life of peoples that 
their conduct practically makes necessary the familiarity of its practitioners 
with the living languages in which daily transactions are done and which re- 
cord the national decisions of law, policy and opinion. The authentic text 
of a treaty in French, English, German, Spanish, etc., acquires value in large 
measure because its words are given significance by reference to their whole 
philological qualities of idiom, law, custom, ete. Knowledge of the idiom 
alone opens that area of understanding, and there is no evidence that foreign 
offices are likely to favor the use of a synthetic language instead of the ethnic 
ones. 

Extensive international concourse is a recent phenomenon which has de- 
veloped in society without general preparation. It could be accelerated by 
linguistic uniformity. If that is desirable, the alternatives are more efficient 
instruction in ethnic languages or the pushing of a synthetic one. Cosmopoli- 
tan Conversation presents the case for the second alternative on the assump- 
tion that it should be accepted and that the premise of desirable acceleration 
is proved. The phenomenon that creates whatever language problem there 
is, caught the present generation unawares. The younger generation is con- 
scious of international as of national life; is it as linguistically bankrupt as 
its fathers? Denys P. Myers 
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Traité Théorique et Pratique de Droit International Public. By Jean 
Spiropoulos. Paris: Librairie Générale de Droit et de Jurisprudence. 
1933. pp.iv,465. Index. Fr. 50. 

In his Théorie Générale du Droit International,! Dr. Spiropoulos gave us, 
in 1930, a striking demonstration of the relativity of international law con- 
cepts. His provocative and much commented thesis was that the basic 
hypotheses of the law of nations—for example, the concepts as to the nature 
and binding force of international law, its relation to local law, the meaning 
of sovereignty and the definition of the state—were in pure theory equally 
valid, being based on premises chosen a prior. In the present work the 
author seeks to combine with these doctrinal considerations, which he in- 
cludes in much abridged form, a systematic exposé of actual practice and 
positive law. His dominant ideas are carried throughout the book: the 
separation of problems of juridical construction from problems of the con- 
statation du droit, and the reliance, in the presence of rival concepts, upon the 
“weight of authority” as the only sure criterion, so that it becomes the “funda- 
mental juridical axiom.” 

Face to face with practical questions, the author finds in his present work 
an excellent opportunity to try out the aforementioned thesis. This con- 
tact with positive law, however, has not enabled him to answer the objections 
which could be made to the views set forth in the earlier work. How, for 
example, may the weight of authority be determined, and is it to be based 
upon the decisions of judges or the actions of states? What is to be done if no 
dominant opinion is ascertainable? This situation actually does arise; thus 
the author admits that there is no dominant opinion to decide the question as 
to whether custom is to be considered to be a tacit agreement, or merely the 
manifestation of a preéxisting juridical conviction. Furthermore, it seems 
fair to observe that the weight of authority may be in error. To hold other- 
wise would be to place the community of states under the tyranny of the 
majority, an objection already made by Professor Le Fur to Duguit’s con- 
cept of solidarity as the basis of law. Finally, it is interesting to note that 
occasionally Dr. Spiropoulos has abandoned his own position by arguing in 
favor of one or another theory on the basis of wisdom or expediency, instead 
of depending wholly on the weight of authority. 

These doctrinal considerations, however, appear only in brief compass in 
the present work, and as a matter of fact the author has given us here nothing 
more than a manuel, or general textbook on international law. As such, it is 
well done, and is bound to be valuable, both to the expert for its summary of 
conflicting theories, and to the student as a sound and comprehensive guide. 
But inevitably the book, because of its brevity, is not so valuable as the 
Théorie Générale, which made a notable contribution. In the reviewer’s 
opinion, the subject of international law has now become so vast that or- 
dinarily progress is possible only through monographs on special subjects, 


1 Reviewed in this JourNAL, Vol. 25 (1931), pp. 409-410. 
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such as those contributed by Borchard, Edwin D. Dickinson, Quincy Wright, 
and Lauterpacht. If the entire field must be covered in a single work, it 
cannot be done effectively other than through a monumental treatise such as 
Fauchille’s Traité, of which a new edition will shortly appear. 

Joun B. WHITTON 


Foreign Bonds, an Autopsy. A Study of Defaults and Repudiations of Gov- 
ernment Obligations. By Max Winkler. Philadelphia: Roland Swain 
Co., 1933. pp. xvi, 295. $3.50. 

Within the space of a few post-war years the United States, which prior to 
the conflict had been a debtor nation, became the world’s banker. American 
investors have paid a heavy price for effecting this transformation, since bil- 
lions of dollars of the bonds of foreign national, state, and city governments 
which they now hold are in partial or total default. The debacle was precipi- 
tated rather than caused by the world trade depression, for it is attributable 
primarily to excessive lending to “unstable, undependable borrowers.” The 
elaboration of this point and the demonstration by numerous examples of 
how investors were deceived as to the status of the borrower by false or mis- 
leading prospectuses constitute the core of the volume. The extent of cur- 
rent governmental defaults is shown in tabular form, further information 
respecting them and the numerous loans affected being added in the form of 
notes. While the table is useful, many of the notes, even for purposes of 
reference, are of comparatively little value. Together, they occupy about 
athird of the book. It seems a pity that the author did not relegate this mate- 
rial to an appendix and devote the large space it occupies in the text to a 
more adequate treatment of the remaining topics with which he deals. These 
comprise a survey of the history of default and of the measures that have 
been taken to afford protection to the foreign bondholder—matters important 
enough to call for careful examination. The chapters devoted to them are, 
however, very thin in quality, while the material, especially in the historical 
chapter, is somewhat scrappy and poorly organized. 

To show how old a phenomenon is default, Dr. Winkler cites many in- 
stances of currency debasement from ancient and mediaeval times, without 
distinguishing this form of internal monetary depreciation from the breach 
of a contract with a foreign lender. Nor does he differentiate the defaults 
of earlier centuries, when rulers failed to repay the personal loans that had 
been obtained from particular individuals, from the defaults of a state in 
modern times on its publicly issued foreign bonds. His historical review is, 
moreover, not free from factual errors. A “full-fledged” default did, it is 
true, occur in Austria in 1811, but not in 1802, 1805, or 1816. Neither did 
Turkey default in 1881, for that was the year in which, by the promulgation 
of the Decree of Mouharrem, she settled the default of 1875-1876. These 
mistakes probably result from a reliance on Manes’ Staatsbankrotte, al- 
though no citation is given. On page 32, a sale of bonds by King Henry II 
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in 1555 is mentioned as illustrating the popularity of government loans in 
Great Britain. This should, of course, read “France,” while the bonds then 
issued were, it may be added, purely internal. 

A number of the author’s generalizations are of very doubtful validity. 
Space will permit of only one or two illustrations. On page 10 he states: 
“It is disheartening for investors to discover that governmental default can 
be resorted to with impunity. It does not at all destroy the credit of a gov- 
ernment, as some naively believe.” This is far from correct, for it has long 
been a rule of the chief European exchanges to debar from quotation the new 
issues of a defaulting state. The credit of such a state is, in other words, 
worthless, and a flotation of fresh loans on the European markets remains 
impossible until the default is settled. Again, he speaks of repudiation and 
default as if they were one and the same (p. 47), and implies that both have 
resulted largely from the attempts of lenders to exact harsh terms. Putting 
aside the question of what constitutes harsh terms when the risk incurred is 
considerable, the facts again do not support the writer’s conclusion. Even 
in the classic case of the Colombian loan of 1822, which the writer cites from 
Jenks’ Migration of British Capital as an example of a loan at usurious rates, 
the high net interest which that nascent republic contracted to pay was in no 
way the cause of the default, for default occurred before Colombia had paid 
its bondholders a dollar out of its own resources. 

The main chapter on Protective Measures consists almost entirely of quo- 
tation, the section on the Corporation of Foreign Bondholders being merely 


a reprint of the description of the organization and operation of that institu- 
tion included in each of its annual reports. 

In a foreword, the Assistant Dean of the Georgetown School of Foreign 
Service commends Dr. Winkler’s book as “an adequate study of the causes, 
effects, and remedies of defaults on governmental obligations.” While the 
work is lively, and on the whole fairly interesting, “adequate” is an adjective 
it by no means merits. Witu1amM H. Wynne 


Briefer Notices 


Franco-Italian Relations, 1860-1865. By Lynn M. Case. (Philadel- 
phia: University of Pennsylvania Press, 1932. pp. xii, 351. Index. $3.50.) 
This well documented monograph treats particularly of that period of Italian 
history when the clever Cavour out-generaled the wily Napoleon III and 
used him to help establish the modern Italian state, with Rome as its capital. 
Dr. Case has examined and utilized the wealth of archive material in both 
France and Italy, covering the years under consideration, and has drawn a 
very clear-cut picture of the dilemma in which Napoleon found himself in 
trying simultaneously to run with the Pope and hunt with the Italian Gov- 
ernment. The British, Austrian, and Spanish influences are evaluated, and 
the study concludes with the negotiation and carrying out of the convention 
of September 15, 1864, providing for the gradual withdrawal of French forces 
from the Papal States. The monograph is a valuable contribution in the 
field of modern European diplomatic history. GRAHAM STUART 


634 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


John Marshall in Diplomacy and in Law. By Lord Craigmyle. (New 
York and London: Charles Scribner’s Sons, 1933. pp. vill, 145. Index. 
$1.75.) This very entertaining and succinct little volume is by a distin- 
guished Scotch jurist who was a Lord of Appeal of Great Britain from 1909 
to 1929. Lord Craigmyle sketches the highlights of John Marshall’s career 
in Virginia, in diplomacy and in the Chief Justiceship, and his relation to the 
statesmen of the time. Half of the chapters are devoted to the Chief Justice- 
ship, in which the author reviews with shrewd comment the growth of 
Marshall’s judicial power. The author regrets that Marshall’s dissenting 
opinion as to commercial domicile in time of war in The Venus did not become 
the rule “in the realm of so-called international law.” Lord Craigmyle 
rightfully estimates that Marshall’s greatness rests upon his decisions on 
constitutional questions. He analyzes Marshall’s decisions in Marbury v. 
Madison, Fletcher v. Peck, and McCulloch v. Maryland, and shows how the 
Supreme Court under him proclaimed its independence of the Executive, its 
control over Congress, and its authority over the acts of every State, within 
the restraints of the Constitution. L. H. Woo.sry 


How the Hungarian Problem Was Created. By Stephen Czak6. (Buda- 
pest: Editions “Danubia” Ltd., 1934. pp. 77, with map.) We have here a 
brochure of a distinctly propaganda nature. It has been written obviously 
to demonstrate the iniquity of the frontier arrangements imposed on Hun- 
gary by the Trianon Treaty. The writer has found in the monumental 
Diary of the Conference at Paris published by David Hunter Miller, legal 
adviser of the American Peace Delegation, ample evidence of the crass 
stupidity and responsibility of the Allied and Associated Powers. From 
this impressive evidence Dr. Czak6 attempts to deduce a new theory of in- 
ternational law to the effect that, as an international treaty is the highest 
form of legislation, it becomes invalid if based on erroneous information, and 
therefore should be revised. This reasoning, while appealing strongly to 
one’s sense of justice, can hardly be accepted as a sound legal principle. All 
treaties imposed either by war or other forms of constraint would thus be of 
slight value. The basis of international relations would be most unstable. 
Pacta sunt servanda. Much sympathy, however, may be awakened by this 
pamphlet in the justice of the claim of Hungary to a radical reconsideration 
of the indefensible Trianon Treaty. Puitiep MarsHALt Brown 


British Preéminence in Brazil: Its Rise and Fall. By Alan K. Manchester. 
(Chapel Hill: University of North Carolina Press, 1933. pp. xvi, 371. In- 
dex. $3.50.) The complete dependence of Portugal on English assistance 
during the Napoleonic wars left no alternative to the granting by Portugal of 
preference to British products in the colonial ports. After the declaration of 
Brazilian independence, further extension of this preference and the early 
abolition of the African slave traffic were imposed as conditions of British 
recognition. However, revolt from British domination was soon evident. 
The restraining hand on Brazilian ambitions in Banda Oriental (Uruguay) 
and the dogged insistence on the suppression of the slave traffic in the face of 
strong Brazilian opposition aroused resentment. The trade agreement was 
not renewed in 1845—and none negotiated since. The Brazilian Government 
soon assumed an attitude of defiance, and removed the cause of the most ser!- 
ous friction by abolishing the slave traffic. The years 1845-50 mark the end 
of British political preéminence, but its trade still prospered. However, Ger- 
many and the United States soon became dangerous rivals. The World War 
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eliminated Germany but prepared the way for American leadership. After 
1918, Britain returned to the struggle and rewon its old trade position by 1922, 
only to lose it again to the United States by 1926. However, the Britons still 
lead in Brazilian shipping and investments. The choice and arrangement of 
material, the clear and concise style, and the obvious mastery of the subject 
make the book distinctly worthwhile. It is to be hoped similar studies will 
follow on British economic preéminence in the various Spanish American 
states. E. T. Parks 


Personalita giuridica e soggetti del diritto internazionale. By Giambat- 
tista Mazzoleni. (Pavia: Libreria Treves-Treccani-Tumminelli, 1933. 
pp. iv, 110.) The general question discussed by this author is in the nature 
of things bound to be one of growing importance internationally. Roughly, 
it may be said to be what nation or organization or individual may be recog- 
nized as having a right to sue or be sued before an international tribunal? 
It is undoubtedly true, as the author suggests, that the enormous majority of 
students exclude the individual as the subject of international law, and 
therefore entitled to such a hearing as we have spoken of. Nevertheless, 
there is a tendency to enlarge the scope of the word “personality” in this 
connection. The author would grant positively and without limitation 
personality to single states and federations of states, with particular and 
limited rights of recognition to the Holy See, members of the Society of Na- 
tions, autonomous colonies, members of the unions of states, the League of 
Nations, confederation of states, international commissions, Bank for In- 
ternational Settlement, Permanent Court of International Justice and the 
Court of International Arbitration, colonial companies, nations, individuals, 
insurgents, and nomadic and savage tribes, but would apparently negative 
the rights of neutralized states, members of confederations, and protected 
states. As subjects of international law, but under limitations, he would 
regard populations under mandate, protected states and ethnic minorities, 
while partially under limitation are protected states, vassal states, members 
of a composite state and autonomous colonies. We may be tempted to 
believe that the author is more liberal in his conferring of juridical person- 
ality than is justified by present conditions; nevertheless, he has produced 
an interesting addition to the general discussion. JAcKsoN H. RALsTon 


The Progress of International Government. By David Mitrany. (New 
Haven: Yale University Press, 1933. pp. 176. $2.00.) The four chapters 
of this book represent, with a few slight changes, the four lectures delivered 
by the author in 1932 at Yale University on the William Dodge Foundation. 
In them Dr. Mitrany gives us a fresh, highly suggestive and scholarly inter- 
pretation of “the progress of international government,” with considered sug- 
gestions for the future. In view of the limits of time imposed upon the author 
by the circumstances under which the substance of the book was originally 
presented, he has given us a most comprehensive and certainly well-balanced 
treatment of the subject. No important avenue of approach has been neg- 
lected. The key to much of the author’s argument is to be found in his inter- 
esting observation that, whereas the idea of state equality received general 
acceptance long before the idea of individual equality, in the case of the 
latter “its executive application” has been surrendered “into the hands of a 
select authority . . . with the result that in municipal government we have 
reached a stage where the state is in danger of breaking down under the strain 
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of its functions and in consequence of the powers imposed upon it by the com- 
munity which it serves,” while in the case of the former no such development 
of comparable degree has occurred. It is Dr. Mitrany’s general thesis, which 
he endeavors “to expound in a pragmatic manner,” that the crisis through 
which our institutions of government are passing “springs precisely from that 
divorce between the two fields of municipal and international political theory 
and practice.” At the same time the author emphasizes that “the realities 
of life have proved stronger than the inhibitions of dogma” and that the West- 
ern world has evolved “an embryonic international system,” which “forms an 
almost complete parallel to our more studious advance in municipal govern- 
ment.” “How to translate in international affairs the principle of equality 
from a barren dogma into a working system” is, the author tells us, the prob- 
lem of international government. And by equality he means “legal, political, 
and social equality, in their varying connotations.” His solution of the prob- 
lem is a combination of “functional integration of material activities on an 
international scale, and cultural devolution on a regional basis.” The last 
chapter in the book is devoted to a discussion of sanctions, and is at the same 
time a simplification of and supplementary to the author’s earlier study on 
The Problem of Sanctions. LELAND M. GoopricH 


Folkeretten i Fredstid og Krigstid. By Axel Mller. (Copenhagen: 
G. E. C. Gads Forlag, 1933. pp. xi, 366. Index.) The first edition of the 
work appeared in 1925. An English translation appeared in London in 1931. 
The present edition has 34 pages more than the original, mostly additions in 
footnotes and bibliography. References have been made to leading cases 
decided since 1925, and also to noteworthy international events. The sub- 
ject matter receives the same clear, orderly, and precise treatment as in the 
original edition. CuHar.es E. Hii 


The Science of Peace. By Lord Raglan. London: Methuen & Co., Ltd., 
1933. pp. x, 165. Index. 3s. 6d.) Lord Raglan has shown heretofore 
that he can write an anthropological study of Jocasta’s Crime, originally, 
wittily and entertainingly. In his Science of Peace he shows that he can 
also write about pacifism, the origin and development of war, the causes of 
modern war, and the conditions of world peace, briefly, rather charmingly, 
and also without cant or fustian. He has little use for pacifists, at least until 
they “learn to talk peacefully.” He finds little evidence that wars have 
been produced by armaments or that soldiers have ever fomented war. He 
is not over impressed by the doctrine that man is naturally pugnacious or 
that war is a biological necessity. He condemns the French Revolution for 
having left with us the idea that bloody revolution may be a means of social 
justice, the idea of making war support war, “and last and perhaps worst the 
idea of the nation in arms.” He pleads throughout one of his longest chap- 
ters for the demilitarization of religion. He believes that the lover of peace 
must first know what he is talking about when he is using such words as 
“war,” “aggression,” “force.” He recommends that we refrain from using 
abusive language about other people, especially foreigners, that we oppose 
nationalism and support a policy of birth control, discourage the use of 
“small and savage languages,” encourage the civilizing of women, support 
to the utmost the laws of our own country even when we work for their 
amendment, and that we work for “peace-mindedness,” to which he devotes 
his last chapter. When he says that we should regard the quest for peace 
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“ag an end in itself,” one leaves the book with the impression that his lordship 
should write another book and tell us what he means by “Peace.” 
ARTHUR DEERIN CALL 


The Right of Search and the Slave Trade in Anglo-American Relations, 
1814-1862. By Hugh G. Soulsby. (Baltimore: The Johns Hopkins Press, 
1933. pp. 185. Index. $1.75.) Although several historians in the last 
ten years have dealt with the abolition of the African slave trade, this is the 
first adequate modern study devoted specifically to the long Anglo-American 
controversy over the right of search and the right of visit in time of peace. 
Dr. Soulsby has brought to light important new material from the archives 
of the State and Navy Departments and from the photostats of unpublished 
British material in the collection of the Library of Congress. He has pre- 
sented it in a clear, well-balanced monograph of high merit. After a careful 
study of the abortive negotiations of 1824 and of the Webster-Ashburton 
agreement for joint cruising in African waters, which proved unsatisfactory 
on account of the inadequacy of the American naval force employed, Dr. 
Soulsby tells the sorry tale of the increase of the slave trade under the 
American flag. When the question became acute in 1857 and 1858, the 
British were led to abandon their pretension to a peace time right of visit. 
This was due less to Cass’s handling of the negotiations, which was open to 
grave criticism, than to a change in British sentiment, reflected in the opinion 
given in June, 1858, by the law officers of the Crown. After this “disastrous 
concession” by the British, no satisfactory solution could be worked out until 
Seward’s convention of 1862, designed to rally anti-slavery opinion both in 
the North and in Europe to the Union cause. JaMEs P. Baxter, 3RD 


Air Power and War Rights. By M. J. Spaight. (London: Longmans 
Green & Co., 1924. 2ded.,1933. pp.x,495. Index. 25s.) That a second 
edition of Spaight’s Air Power and War Rights should be needed is but natural. 
It was about ten years ago, just after the Commission of Jurists met at The 
Hague, 1922, and signed the proposed rules on the control of radio and aerial 
warfare on February 19, 1923, that Mr. Spaight’s first edition appeared. 
That volume showed his familiarity with this field and brought the presenta- 
tion of the work of the Commission of Jurists into perspective with previous 
theory and practice. This volume, appearing in 1933, has the same number 
of pages and the same index as in the earlier volume, but adds a little more 
than a page of supplementary index to new material in notes and additional 
bibliography. Parts of some pages have been rewritten and occasionally, as 
In pages 257-259, entire pages have been rewritten embodying Mr. Spaight’s 
interpretation of the situation from a later point of view. Here he refers to 
some of the suggestive comments made in his Air Power and the Cities, and 
here and elsewhere reference might have been more fully made to some of his 
other contributions to air law since 1924. The articles of the Geneva Con- 
vention of 1929 are inserted in place of the rules proposed at The Hague in 
1923, and the Convention on Prisoners of War, 1929, is substituted for the 
Land Warfare Regulations to which reference was made in the first edition. 
Though the revision is relatively small in amount, this is a timely and a 
serviceable reissue of a valuable book. G.G. W. 


United States Ministers to the Papal States: Instructions and Despatches, 
1848-1868. Edited with Introduction by Leo Francis Stock. (Washington: 
Catholic University Press, 1933. pp.xl,456. Index.) This unique volume, 
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edited with such satisfying scholarship, is of obvious service to the historian 
of American diplomacy, both the documents themselves and the adequate 
narrative introduction which precedes them. The principal diplomatic prob- 
lem between the United States and the Papal States was whether to maintain 
any diplomatic relations at all. From 1797 to 1870 (fall of the temporal 
power) a consul was maintained in the Papal States; and from 1848 to 1868 
there was a legation of the United States at the Vatican. Dr. Stock here 
publishes the instructions and despatches which passed between the Depart- 
ment of State and the six successive incumbents of that legation—only one of 
whom was a Catholic (and he died within a few weeks of his arrival). The 
documents exhibit on the whole a kindly relationship between the two sover- 
eign Powers. The most important pieces for the student of international law 
are those relating to the Pope’s desire to mediate for peace during the Amer- 
ican Civil War. The despatches of some of the ministers are of value as 
sources for the Italian risorgimento. This is the first volume of a new docu- 
mentary series to be published by the American Catholic Historical Associa- 
tion. A second volume, now being prepared by Professor Stock, will publish 
the consular correspondence. With that the published sources for the formal 
diplomatic relations with the Vatican will be fairly complete; there having 
been no Papal legation in the United States, there is no other documentary 
side of the relationship except for the relevant papers of the Papal secretariat 
of state, and of these the formally exchanged notes were conveyed with the 
American Minister’s despatches. It is regrettable, however, that the Vatican 
at this late date will not make the published record absolutely complete by 
permitting the publication of that comparatively small batch of papers. 
SAMUEL FLacG BEMIS 


Il Domicilio Nel Diritto Internationale Privato. By Vittorio Tedeschi. 
(Genoa: Tipografia Nationale, 1933. pp. viii, 114. L. 10.) This treatise 
on “Domicile in private international law” has a special interest for the Amer- 
ican reader in as much as its subject calls for citation and reference to British 
and American text writers and cases, and the writer gives every evidence of a 
receptive mind in dealing with the Anglo-American point of view, which tends 
to emphasize domicile rather than nationality in the solution of many legal 
problems. “Domicile” in the author’s view is a variable, an element of fact 
presenting itself in relation to various questions and to be independently and 
perhaps differently determined in regard to each subject, as, for example, in- 
heritance taxation, etc. While nationality is primarily a political bond or 
relation between the individual and the country to which he belongs, domicile 
has none of this absolute element but is a fact from which certain legal effects 
arise which in general touch private interests only. Domicile does not de- 
mand inquiry as an end in itself but purely as a means to the solution of a 
particular question. An examination follows into the method of ascertaining 
domicile under the legislation and jurisprudence of several countries, including 
the United States, and finally under international treaties. The problem of 
the domicile assigned by the laws of the forum to another country, the laws 
of which in turn do not admit such domicile, is specially considered. 

JAMES BARCLAY 


The Dutch East Indies. By Amry Vandenbosch. (Grand Rapids: Eerd- 
mans Publishing Co., 1933. pp. 385. Index. $3.00.) In dealing with the 
general history of Dutch Colonial Policy, the author betrays too little appre- 
ciation of what were the real underlying theories of British (state and colo- 
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nial) Policy during the Napoleonic Wars; nor does he seem to fully grasp that 
the Napoleonic Wars witnessed the constant overrunning of Belgium and 
Holland, by Austrian, French, and Prussian armies, and that when Napoleon 
made his third brother, Louis, King of Holland, many in the then Europe 
considered the Dutch Colonial Empire as the perquisite of the French orbit 
of political power; hence the occupation of the Dutch East Indies by Britain 
was primarily a policy of prevention of French ownership, and something to 
bargain with at any future peace settlement, and cannot be fairly described 
as a conquest (p.44). The chapters dealing with the native states and native 
custom law are also lacking in an adequate description of what is locally called 
Adat-Law by the Asiatic natives. The explanation of the marriage and death 
and burial customs of Java or Lombok does not appear to be mentioned, nor 
does the index mention anything on social life, polygamy, marriage, inter- 
marriage, forced marriage, illegitimacy. This is all the more peculiar when 
it is remembered that these Dutch Indies have a mixed population, including 
Dutch, Chinese, Native Islanders, Arabs, Ceylonese, Natives of Hindustan; 
thus as Chinese marry native Javanese or Sumatrans, a new racial problem 
arises. These races import the religious question, and religious differences 
create something of a difficulty for the educational authorities, especially in 
languages. This latter aspect the author appreciates, and he writes interest- 
ingly of the problems of administration within each island. The chief value 
of the book is that it brings the work of Mr. Day and Mr. Kleintjes up to a 
more recent date. Itis to be hoped that having started the study of the Dutch 
East Indies, the author will continue and present in a more detailed form the 
production of raw material of this area as an international question, keeping 
in view the strategic position of the many islands forming the Dutch East 
Indies, for the U. S. A. and European Powers possessing territorial areas in 
Southwestern Asia. Boyp CARPENTER 


World Economic Survey, 1932-33. League of Nations, Economic Intelli- 
gence Service. Prepared by Professor J. B. Condliffe. (Boston: World 
Peace Foundation, 1933. pp. 345. Index. $2.00.) Continuing the inten- 
sive study of the current cataclysm which it inaugurated in 1931 with its 
volume, The Course and Phases of the World Economic Depression, the 
League of Nations undertook an annual World Economic Survey,! of which 
the present issue is the second. The characteristics of the earlier number are 
faithfully continued. In the projection of events through the latter half of 
1932 and the first months of 1933, however, more emphasis is placed upon debt 
and the profits of enterprise and less prominence is given to the discussion 
of international trade—a subject that has been exhaustively dealt with in 
numerous League conferences and publications. Perhaps the greatest con- 
tribution of the League surveys is their honest effort “to view the whole world, 
rather than special areas, as the theatre of the developments . . . described.” 
Books like the present one can be of vital use in spreading and fixing in people’s 
minds the habit of connecting local and national economic life with the eco- 
nomic life of the rest of the world. International trade was still continuing to 
fall, up to the middle of 1933. The Survey discloses, however, a hopeful note: 
in the world as a whole there was observable at the latter date “more con- 
fidence and greater economic activity . . . than at any time since the finan- 
cial panic began in the spring of 1931.” Readers in the United States will be 
especially interested in the succinct analysis of the earlier phases of the New 

eal, McCuure 


1See this JouRNAL, Vol. 27 (1933), p. 196. 
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De Entdeckung im Vélkerrecht. By Dr. Fritz Bleiber. (Greifswald: 
L. Bamberg, 1933. pp. vi, 106. Rm.4.50.) This volume contains an inter- 
esting analysis of the doctrine of discovery in international law as a basis of 
claiming title to and sovereignty over territory. The question whether dis- 
covery alone confers sovereignty or merely inchoate title which, in order to 
make it perfect, must be followed by effective occupation, has more than 
academic interest, as has been illustrated by the Palmas Island arbitration 
between the United States and the Netherlands and, more recently, by the 
dispute between Norway and Denmark concerning Greenland, decided last 
year by the Permanent Court of International Justice. A study of state prac- 
tices manifested through diplomatic correspondence and through arbitral de- 
cisions relating to territorial disputes where claim to the disputed territory 
based on discovery was advanced by one or the other parties, leads Dr. Bleiber 
to the conclusion that, contrary to the view propounded by many of the writ- 
ers on international law during the past century, discovery gives a good title. 
In this connection he also analyzes at some length the place of the doctrines 
of abandonment (derelictio) and the concomitant doctrine of prescription, 
and concludes that these private law concepts have no place in international 
law. The author has clearly been inspired by Judge Huber’s decision in the 
Palmas Island case, and his argument in substance is a spirited, though judi- 
cious, criticism of that award. Although Dr. Bleiber’s style is at times some- 
what heavy-handed, he has made a useful contribution by bringing out clearly 
and, by reason of a judicial selection of authorities, convincingly, an amazing 
contradiction between theory and practice. 

Das Wesen des Staatsgebietes. By Walter Hamel. (Berlin: Otto Lieb- 
man, 1933, pp. x. 341. Rm.13.) This book is a study of the concept of 
territory as one of the constitutive elements of the state. The author has 
subjected to a searching re-examination the different theories advanced, at 
one time or another, by the various schools of thought. This analysis leads 
him to the conclusion that the philosophers and political scientists in the past 
over-emphasized the personal element in the concept of the state, 2.e., popu- 
lation. They regarded land primarily as the place of habitation of different 
groups of peoples destined to accomplish a political mission and as the terri- 
torial area within which the state’s functions were to be exercised (Raum- 
theorie). Dr. Hamel seeks to demonstrate that these theories—either as 
abstract philosophical premises or in their practical application—are un- 
satisfactory and unrealistic. He advocates a new territory concept, cor- 
responding to the modern materialistic theory of the state. According to 
him, the territorial element—the land—is a factor of equal importance, 
together with population, in the creation of the state and in determining and 
shaping the political destinies of nations. The most interesting part of the 
book is that in which the author discusses the concept of territory from the 
point of view of international law (p. 284ff.). He conceives the state’s right 
to its territory as a type of right in rem; the practical application of this con- 
ception is illustrated by analyzing some modern problems of acute interest, 
such as mandates, the Saar territory and national minorities. The book is 
well written, inspiring, and bears witness to the author’s mastery of the 
subject and his familiarity with the pertinent literature both medieval and 
modern. Francis 


Die deutsche Rechtsprechung auf dem Gebiete des internationalen Privat- 
rechtsim Jahre 1932. By Fritz Deike. (Berlin & Leipzig: Walter de Gruy- 
ter & Co., 1933. pp. 310.) This is the seventh annual supplement to the 


BOOK REVIEWS 641 


Jeitschrift fiir auslandisches und internationales Privatrecht, each containing 
the most notable decisions of the German courts during the preceding year on 
the subject of the conflict of laws. Since 1930 these supplements have been 
prepared by Fritz Deike, a Referent at the Institute for Foreign and Private 
International Law, of Berlin. In the present volume the editor has selected 
177 cases from those decided in 1932, illustrating the German rules of the con- 
flict of laws in their application to a great variety of subjects. The cases 
have been classified under 17 headings (of which the following are the most 
important: general doctrines, law of persons, law of obligations, commercial 
law, law of property, family law, law of inheritance, patent and industrial 
property law, unfair competition, currency and valorization, civil procedure 
and bankruptcy) and have reference to the law of 24 countries. The great 
majority are decisions of the highest courts of the several states and of the 
nation. Some twenty-five decisions are by the Supreme Court of Germany 
and nearly twice that number by the highest court of Prussia. The opinions 
of the courts are in most instances well reasoned and thus throw much light 
upon the present status of the German conflict of laws. The large number 
of unpublished decisions included make the present collection especially 
valuable. 

Internationales Privatrecht. By Martin Wolff. (Berlin: Julius Springer, 
1933. pp. vi,159. Index. Rm. 9.60.) This work furnishes additional evi- 
dence of the deep interest of German legal scholars in the conflict of laws. 
Let us recall that only during the last few years outlines or larger treatises 
on the subject have appeared from the pen of Frankenstein (1926, 1928), 
K. Neumeyer (University of Munich, 2d ed. 1930), Gutzwiller (University of 
Heidelberg, 1930), Lewald (University of Frankfort a/M, now University of 
Berlin, 1931), Raape (University of Hamburg, 1931), Melchior (1932), and 
Nussbaum (University of Berlin, 1932). The present work, constituting 
Vol. 15 of the Enzyklopddie der Rechts-und Staatswissenschaft by Kohlrausch 
and Peters, is by another professor of the University of Berlin. Owing to the 
fact that it forms a part of a legal encyclopedia, the treatment of the subject 
had to be necessarily brief. But it would be a serious mistake to assume that 
its importance can be justly measured by its size, for Professor Wolff has 
crowded into a small compass a vast amount of material. Although the di- 
rect object of his writing was a discussion of the German conflict of laws, he 
shows throughout a familiarity with the literature of other countries. His 
treatment of the different topics is naturally condensed, but it is apparent at 
every point that the author has earnestly wrestled with each problem and 
sought to reach an independent conclusion. Professor Wolff has been long 
known as an outstanding authority on the German Civil Code. It is most 
fortunate that a scholar with such expert knowledge of private law should ex- 
tend his interest, so as to include its conflict of laws aspects. The results of his 
initial excursions into the new field are so gratifying that one cannot help but 
express the hope that the author may feel inclined to publish a larger work on 
the subject. Ernest G. LoRENZEN 


Histoire du Désarmement. By Gunji Hosono. (Paris: A. Pedone, 1933. 
Pp. v1, 253.) This is, as the title indicates, a history of disarmament, rather 
than an analytical study of the problem. The author remarks on the first 
page that man is bellicose by nature, and that this natural inclination cannot 
be checked by the illusory execution of treaties; but that disarmament, not 
being based upon the erroneous idea that men do not like to fight, is a worth 
While effort. Aside from this somewhat rash expression of opinion, there is 
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scarcely a deviation elsewhere from the factual narrative. The book is a 
survey of the whole history of disarmament from the most ancient days up 
through the Washington Conference of 1922. The enormous work done by 
the League of Nations is not touched upon in this volume; the relation of 
arbitration and security to disarmament remains undisclosed. It is exclu- 
sively a record of the actual efforts and negotiations looking toward disarma- 
ment through the year 1922. As such, while not exhaustive, it should serve 
as a useful reference book. It is well documented, and its references should 
be useful to students. 

L’ Organisation d’Hygiéne de la Société des Nations. By H. Van Blanken- 
stein. (Purmerend (Holland): J. Muusses, 1934. pp. xii, 267. Index. 
Fl. 3.50.) Dr. Van Blankenstein has written a legal study of the Health 
Organization of the League of Nations. While it is strictly juridical in char- 
acter, it covers so completely the whole Organization, its subdivisions, and 
its functions, that it gives a good picture of that part of the machinery of the 
League of Nations. Incidentally, it reveals a surprising number of connec- 
tions with other parts of the League system. The older Health Office at Paris 
is examined; the meticulous care of the author is shown in his question whether 
the existence of this body set any limits upon the competence of the League to 
create another. The efforts to bring the Health Office under Article 24 of the 
Covenant were blocked by the United States, and it became an advisory body 
to an advisory body. There is an interesting discussion of the treaty-making 
power of the Organization (including execution, under Article 11 of the Cove- 
nant), and another of what might be called the doctrine of sanitary inter- 
vention. It is a thorough and useful study, covering the juridical part of a 
needed study of the Health Organization of the League. It does not deal 
with the recent problems in China. The book is well documented, has a short 
but useful bibliography, and two short indexes. CiypE EaGLeTon 


Die interkantonale Auslieferung. By Ernst E. Lienhart. (Ziirich: Art. 
Institut Orell Fiissli, 1933. pp. 136.) Extradition between the Swiss Can- 
tons may not be international extradition, strictly speaking, but many of the 
rules and principles applied have their origin in international law, and 
perhaps the Swiss development may furnish helpful analogies for those seek- 
ing to perfect and unify the law governing extradition between states. Al- 
though the Confederation has the power to regulate inter-cantonal extradi- 
tion, it has not done so in any comprehensive fashion, but has left a great 
deal of leeway to the individual Cantons, which have elaborated the law and 
procedure on the subject through the conclusion of collective or bilateral 
agreements, the making of declarations of reciprocity on certain points, and 
the passage of Cantonal laws. In the opinion of Herr Lienhart, the future 
development is in the direction of the unification of the penal law and pro- 
cedure in the different Cantons which will result, not in extradition (Auslief- 
erung), but in Ablieferung, that is, the simple, unconditional surrender of the 
accused by the authorities of one Canton to the authorities of another. With 
a unification of the penal law, he believes that desirable revisions in the 
extradition law will then be possible. He opposes the exemption of political 
offenders and special provisions concerning the treatment of nationals in so 
far as extradition between the Cantons is concerned. 

Die Voraussetzungen der Auslieferung und das Auslieferungsverfahren 
nach Erlass des Auslieferungsgesetzes. By Peter Reisner. (Leipzig: Rob- 
ert Noske, 1932. pp. xxiv, 176. Index. Rm. 9.) For the person who 
wishes to find a concise statement of the German law and practice on any 
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point concerned with extradition, this book is invaluable. It apparently is 
the result of an exhaustive study of the German literature on the subject. It 
contains a comprehensive bibliography, and the statements are well docu- 
mented with reference to both German law and authorities. Dr. Reisner 
states the legal sources of German extradition law to be international law, 
extradition treaties (he gives a list of the German treaties now in force), the 
law of the Reich of December 23, 1929, and its interpretation or amplification 
through declarations of reciprocity. He discusses the fundamental prin- 
ciples of extradition law, such as no extradition of nationals, no extradition 
for minor or political offences, and reciprocity. He points out the extent to 
which these principles have been incorporated into German law and the 
problems connected with their application. Finally, he discusses extradi- 
tion procedure according to German law, among other things the requisition, 
the competence of the various officials, the arrest of the accused, and the 
approval or disapproval of extradition. Lora L. DEERE 


National States and National Minorities. By C. A. Macartney. (New 
York: Oxford University Press, 1933. pp. ix, 540. $6.50.) Adding an- 
other volume to the rapidly growing library dealing with the difficult problem 
of minorities, the author discusses the origins of the national state, political 
nationality in Western Europe, personal nationality in Central and Eastern 
Europe, the age of nationalism, international minority protection up to 1918, 
the political background of the problem, the drafting of the minorities 
treaties, the character and purpose of the League of Nations treaties, the 
nature and exercise of the League guarantee, the League system at work, 
possible solutions of the minority problem on the basis of the national state, 
the un-national state, and the world problem of minorities. The appendix 
includes a text of the Polish Minorities Treaty, a short discussion of the 
question of statelessness, and very valuable summaries of the minorities 
under treaty protection, showing the official figures of the countries con- 
cerned as well as those propounded by the minorities, their location and their 
social character. Unquestionably this is the best work in any language on 
its subject, admirable in plan and spirit, arresting in manner, adequate in 
execution, in spite of its numerous weak points. Thus we find that the book 
needs a thorough proof-reading; there are numerous misspellings. Some 
citations of the authorities are wrong; for example, the author cites Emil 
Sobota’s Das Tschechoslowakische Nationalitdtenrecht as: Das tchechoslo- 
wakische Nationalitétenrecht by M. E. Svoboda (p. 415). The author is 
right in citing only a limited number of works in his bibliographical note. 
But it is very strange that L. Luzzatti’s God in Freedom is unknown to him. 
In this connection we must note that a supplementary chapter in this book, 
Louis Marshall’s and M. J. Kohler’s “The World Court and the Protection of 
Racial and Religious Minorities,” covers nearly step by step Macartney’s 
chapter on “The Drafting of the Treaties,” and also presents some points 
unknown to Macartney. In addition, although Macartney’s treatment of 
the development of nationalism in Central Europe is excellent, he should be 
acquainted with E. Radl’s Der Kampf zwischen Tschechen und Deutschen. 
But these shortcomings do not prevent the book from being an admirable 
introduction to the whole story of the problem of minorities. 

Regional Guarantees of Minority Rights. By Julius Stone. (New York: 
The Macmillan Co., 1933. pp. xviii, 313. Index. $3.75.) Following his 
International Guarantees of Minority Rights, reviewed in this Journat,! Dr. 


1 Vol. 27 (1933), p. 203. 
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Stone offers us now his legal analysis of the minorities procedure in Upper 
Silesia, established under the Germano-Polish Convention of May 15, 1922. 
The subject deserves a special volume because the outstanding features in its 
procedural provisions are the establishment within the area concerned of 
regional machinery invested with considerable freedom of action and the 
granting to persons belonging to the minorities of rights of direct access to this 
regional machinery. Provision is made for recourse to the Council of the 
League of Nations. Dr. Stone concludes that the regional procedure, as 
contrasted with the general procedure in minorities questions, has three merits: 
(1) itis non-political; (2) the close and intimate knowledge of local conditions 
offers the President of the Mixed Commission, as compared with the Council, 
ample opportunity for using the methods of persuasion and reconciliation; 
(3) in contrast with the general procedure, the President is within easy reach 
of the best possible evidence in every case. The appendices include the texts 
of the convention, the Rules of Procedure of the Commission, the report and 
resolution of the Council and the Paris agreements affecting the procedure, 
and three tables containing exhaustive lists of the cases dealt with under the 
convention. The present volume is superior to the author’s previous publica- 
tion. This is partly due to the fact that, as the author now realizes, ‘‘where 
facts or arguments are drawn from other than official documents I (the author) 
have been careful to make a note to that effect.” Thus, all in all, this is a 


valuable book, and one that is not likely to be superseded in its field. 
8. Roucex 


Documents on International Affairs, 1982. By John W. Wheeler-Bennett 
and Stephen Heald. (New York and London: Oxford University Press, 1933. 
pp. xiv, 437. $6.50.) This handsomely printed and carefully edited volume 


is devoted to the presentation of the documentary material relating to the 
allied problems of reparations, war debts, and disarmament, and that other 
sinister event of 1931 to 1933, the Sino-Japanese dispute. The editor con- 
sidered that it was more useful to give complete documentation of these out- 
standing questions of the day rather than to attempt to cover incompletely a 
large number of less important events. The appendix contains a chronology 
of treaties giving under each state the dates of signature, ratification, etc., 
and at the end a topically arranged list gives similar information in regard 
to general treaties signed by a number of states. This study will always 
supply a convenient and trustworthy collection of material in regard to events 
which are of such importance as to exercise a very marked and persistent in- 
fluence on our political future. 

Political Handbook of the World, 1934. Parliaments, Parties and Press 
as of January 1, 1934. Edited by Walter H. Mallory. (New York: Harper 
& Bros., 1934. pp. vi, 202. $2.50.) This annual publication, which has 
appeared since 1928, supplies a convenient and reliable reference work for 
those who seek information as to political parties and personages in the differ- 
ent states of the world. A list of the most important newspapers from the 
point of view of those most frequently referred to abroad is included. Be- 
cause of the many recent changes in the complexion of political affairs, the 
material of this volume has been carefully rewritten and is published as of 
January 1, 1934. Every library and every individual interested in current 
political affairs—and what intelligent person is not—will find it virtually 
indispensable. No attempt is made to include even by reference the impor- 
tant connected matters of economics and foreign trade. The object has evi- 
dently been to present in a thoroughly scholarly manner the material strictly 
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limited to politics. Within the limited field to which this annual confines 
itself, it is hard to see how the material could have been better organized and 
presented. The Council of Foreign Relations and editor of the hand book 
deserve the thanks of all students of political science. ELLERY C. STOWELL 
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